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LECTURE XX. 



t^rdt qfParUamerU or Peer9..„£arU and Baron9,...Thc ear* 
Her state of Baronies in £ngiand,„»77te^ Barones majores 
and ndnorea..,Maron9 by writ and by Utters /latent.., .The 
difirent ranks o/MbiSty. 

itE^T in rtak to the king are the hrds^ that held 
immediately of him by military service, as long as 
that species of tenure subsisted ; and whom, from 
their privilege of sitting in Parliament in their own 
rtghtfi, are frequently called Lords of Parliament, and 
in common speech ai^ called Peers, though that word 
properly signifies any co-vassti/s to the same lord. 
Thuseveiy immediate vufsal of a baron are peers 
t>f that barony, and th/'Uccurate description of the 
grefit personages I am speaking of is Pares Regni* 
t)f these there were, anciently, two ranks only, in 
'England, Eark and Barons. Indeed, abroad also, 
to speak properly, there were but two likewise : for 
there was no diflference in power and privilege be- 
tween the^tfuilft and counts^ or earls. But as every 

B 



to LECTURES ON THE 

earl is a baron, and something more, and as it is « 
maxim of our law, that every lord of parliament sitSf 
there by virtue of his barony, it will, in the first place, 
be necessary to see what a baron is. 

The word baron of itself originally, did not, more 
than peer, signify an immediate vassal of the king ; 
for earls palatine had their barons, that is, their im- 
mediate tenants ; and, in old records, the citizens of 
London are stiled barons, 'and so are the representa- 
tives of the cinque ports called to this day. Baron, 
therefore, at first S'lgnififed only the immediate ten- 
ant of that superior whose baron he is said to be, but 
by length of time it became restrained to those who, 
properly and exactly speaking, were bar ones regis &f 
f-egni^ and even not to all of these, but to such only 
as had manors and courts therein. For though, by 
the principles of the feudal constitutions, every imme- 
diate military tenant of the crown, however small his 
holding, was obliged to assist the king with his ad- 
vice, and entitled likewise to give or refuse his assent 
to any new law or subsidy, chat is, to attend in par- 
liament. This attendance was too heavy and bur- 
thensome upon such as had only one or two knights 
fees, and could not be complied with without their 
ruin. Hence arose the omission of issuing writs to 
such, and which, being for their ease, they acquiesced 
in, attendance in parliament being considered at that 
time as abuithen* Thus they lost that right they 
were entitled to by the nature of the tenure, until the 
method was found out of admitting them by repre- 
sentation« Hence arose the distinction between ten^ 
ants by barony ^ and tenants by knight service in cap^ 
ite of the king. The former were such military ten- 
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«ats of the king, as had estates so considerable vm 
qualified them, without inconvenience, to attend in 
parliament, and who were therefore entitled to be 
summoned. The quantum of this estate was regular- 
ly thirteen knights fees and one third, as that of a 
count or earl was twenty ; that is, as a knight's fee 
was then reckoned at twenty pounds per annum^ the 
baron^s revenue was four hundred marks, or two 
hundred sixty six pounds thirteen shillings and four- 
pence, and the earl's four himdred pounds, answering 
in value of money at present to about two thousand 
six hundred, and four thousand pounds yearly^. 

Such was the nature of all the baronies of England 
for about two hundred years after the conquest ; and 
they are called baronies by .tenure^ because the digni- 
ty and privileges were annexed to the lands they held ; 
and if these were alienated with the consent of tht 
king (for without that they could not) the barony 
went over to the alienee. The manner of creating, 
these barons was by investiture, that is, by arraying 
them with a robe of state, and a cap of honor, and 
girding on a sword, as the symbols of their dignity. 
Of these Matthew Paris tells us there were two hun- 
dred and fifty in the time of Henry the Third, and 
while they stood purely on this footing, it was not in 
the king's power to increase the number of the baro- 
nies, though of barons perhaps he might. For as 
WilUam the Conqueror was obliged to gratify seve- 
ral of his great officers according tQ titie Jiumber of 
men they i>rougbt, with twp ,or.more baronies, when- 
ever these fell into^the hands of the crown by escheat^ 

*Madox, Antiq. of the Exchequer, vol. 1. p. 197, 198c-« 
Baronla AngUca, book 1 . chap. 1 Spelman, roc. Bare. 
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either for want of heirs, or by forfeiture, it wtts in th« 
king's power, and was his interest, to divide them in^ 
to separate hands. The same thing likewise happen* 
ed, when, by an intermarriage with an heiress, . more 
baronies thatrone came into the hands of a nttblemap^ 
and escheated to the crown^. 

But the number of these feudal baronies could not, 
strictly orproperly speaking, be increased by the king i^ 
for they could be created only out of lands, and there 
were no lands vac2|.nt to create new qnes out of, for 
the king's demesne's were, in those days, unalienable* 
However, we find, at the end of Henry the Thirdk 
reign, and even in John^s, that the number of baro- 
nies were actually increased, and a distinction made 
between the barones majoresj and minores. The ma^ 
jores wfitc those who stood upon the old footing of 
William, ai^d had lands sufficient in law, namely, the 
number of knights fees requisite. The minsres were 
such as held by part of a barony ; as when an old 
barony descended to, and was divided among sisters; 
in which case, when the husband of the sister whom 
the king pleased to nan^e, was the baron of parlia«> 
ment ; or else were newly carved out of the old baro* 
hies that had fallen in by escheat ; as supposing fhe 
king had granted six knights fees of an old barony' ta 
one, to hold with all the burthens, and to do the ser- 
vice of an entire barony, and the remaining seven and 
one third to^another, on the same terms. But the 
attendance of these minor barons also, at lengdi be* 
came too burthensome for their circumstances, and 
many of them were glad to be excused* The kings 
took then the power of passing by such as they thought 
*Brady's introduction) in append. Baronia Anglica, p. 3f • 
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naabk, bf not sending them writs of summons, and 
Joim extended his prerogatiye^even to omit sum* 
moning such of the majcre* as he imag^ed were in« 
elined to oppose him. This however at lengdi ha 
was obliged to give up : For in his Magna Charta it 
is said. Ad habendum commune consiUtm regni faciei 
mus summoneri archiepiscopCM^ epUcopoe^abbateSj com^ 
mites J &f majcres barones regni aigiUatim^per UteroM 
nostras^. 

The baronee majores were then fully and plainly 
distinguished from the min0resj and I think it will 
not be doubted they were such as had the f uU com<» 
plement of knights fees that made up an ancient bato^ 
ny ; and, accordingly, we find in 1355, when Henry 
the Third had neglected summoning some of. these, 
the others raised to enter on any business, ^uia om^ 
nesj tunc temporis^ nonfaerunt^juxta tenorem Magnm 
Chartmntasy vocati^ et ideOy sine paribus suisj tunc ab^ 
sentibu^y [nullum voluerunt tunc r^sponsum darcj vel 
(ttixiUum concedere velprestare. No king since, ev^ 
er omitted to summon all the greater nobility, until 
Chaiies the First was prevailed uJMU to forbid the 
sending a writ to the Earl of Bristol by Buckingham, 
who was afraid of being accused by that nobleman i 
but on the application of the house of lords, and their 
adjourning themselves from day to day, and doing nm 
busineiM, the writ at last was issued. 

In the reign of Henry the Third also, the king's 
prerogative of summoning or omitting the lesser bar« 
l^ns was likewise ascertained by an act of parliament 
finee lost, as we find by these words ^m history ^ 
*Selden'8 titles of honor) part 2. chap. 5. Baronia An^ 
flica^ booii I. chap. 2. 
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Sle entm rex (scilicet Henricus Tertiui) post magmas 
fierturbationeSy fe? enormes vexationes inter ipsum re* 
geniy Simonem de Morteforti^ fiP aUos bar ones ^ motas &f 
sopitesy statuit £5? ordinavit^ quod omnes illi comites 
i^ bar ones regni Angliaty quidtis ipse rex dignatus est 
brevia summonitionis dirigere^ venirent ad parlameU'- 
turn suum ; &f non alii nisiyforte^ dominus rex alia ilia 
hrevia illis dirigere voluisset^. And from henceforth 
no nobleman could sit in parliament without a writ,. 
Bat thei*e was this difFerence between the greater and 
die lesser barons, that the former had a right to their 
writ ex debit justiiia^y to the latter it was a matter of 
favor; butwhen summoned, they, being really barons, 
had the same rigiits with ihe rest, though sitting, not 
by any inhereftt title, but hy virtue of the writ, The 
ether lesser barons, who were generally omitted to be 
summoned, by degrees mixed with the other kings 
tenants in capite, and were thenceforth represented. 
by the knights of the shiresf. 

But these baronies by tenure being long since worn 
•ut among the laity, it is proper to proceed ta the 
two ways now in being of creating peers,,, by writy 
and by letters patent. It is the lord Coke's opinion, 
and in this he has been followed ever since, that a 
writ to any man, baron, or no baron,, to sit in parlia*- 
nuent, if once he had takenrhisseatin pursuance there- 
of, gains a barony to him and the heirs of his body. 
And though the law, principally on the authority of 
that great lawyer, is now so settled, certainly it is* 
eomparatia'ely but a novel opinion, and very ill to be 
supported by reason. The words of the writ are^ 

*Camden, Britan.p. 122. 

f Sjeldeixjtit. Honor, part. 2. chap. 5. % %\, 
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tiex talisahttem^ quia de advisamento & assensu con* 
ciiii nostril pro qmbusdam arduis fcf urgentibus nego* 
tih 9tatum iff defensionem regni nostri AngUas contin* 
gentibus^ quoddam paflamentum nostrum apud West* 
jnonast» tali die^ talis mensis^ proximo futuro teneri 
ordinavimusj iff ibidem vobiscum, ac cum prelatis mag* 
natibus iff procertbua dicti regni nostril colloquium 
habere iff tractatum/ vobis in fide iff ligeantia qui* 
bus nobis tenemini^ firmiter injungendo mandamus^ 
quod consideratis dictorum negotiorum auctoritate iff 
periculis imminentibuSy cessante excusatione quacun* 
que, dietis die iff loco personaliter intersitis nobiscum 
mc cum prelatis magnatibus iff proceribus super dietis 
negdtOs tractaturiy vestrumque consilium impensurij 
et hoc sicut nos, iff honorem nostrum^ ac expeditionem^ 
negotiorum prasdictorumdiUgitisy nuUatenus omittatis^. 

Thai this writ must be obeyed, there is no doubt, 
for every subject is, by his allegiance, obliged to as* 
sist the king with faithful counsel: But what right 
the party summoned acquired thereby is the question. 
The words are not otdy personal to him, but restrict- 
ed likewise to a particular place and time ; and ac- 
cordingly, in ancient times, we find many persons 
summoned to one parliament, omitted in the next, 
and summoned perhaps to the third* There is noC 
a wwd therein that hints at giving the least right to an 
heir ; and what reason can be assigned why a man, 
by this writ, should gain an estate of inheritance in a 
peerage, when, in letters patents, it is admitted that he 
gains only an estate for life, without the word heirs^ 
That anciently there was no such notion appears from 

^Baronia Anglica, book 3. chap. 1. Selden's tit. Hon. 
part^. chi^. 5. $33» 
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the summons to parliament, where frequently we^fi^ 
the grandfather summoned, the father passed by, and 
the grandson afterwards suthmoned : Nay, in the 
rolls there ai*e instances of nkiety*eight personai htmfj 
summoned a single time only, and neither themselves^ 
nor any of their posterity ever taken notice of after^ 
wards. Or, if we were to allow that this writ creittt- 
ed an inheritance, what reason can be given why it 
should be an estate tail only, and be confined to th^ 
heirs of the body, and not, as ail other new iitheritan<rf 
ees, created generally, go to lite collateral heirs ? 

But in order to discover plamly what privilege* 
persons so called by writ,had,orcoulddbtaHiin those 
times, it will be proper todistinguish tkem ilito H&^em 
kiads of persons. First, then, they were ekher sotne 
of the minores barones iy unure; flted the^e, When 
called, had certainly all die privileges of liie ^ater ; 
or else.they were not barons at all, but plain kmghta 
or gentlemen ; and, wilh respect to thiese, 1% is {daiff 
they had a right to deliberate, debsif^, md advise. 
But the better opinion iet, they had U6 ijfght to vote, 
but were assistants and advisers only, as thfe judgei^ 
are at present ; for h is absurd l!o suppose Aat, itt 
those times, when the commonB were low asafdtoeon- 
siderable, and the f>aroBB w«re toore powtsiM thtti 
the crown, these latter ^ould sufier theif riesoli:dions 
to be over*ruled at the pleasure of iht king, by hifc 
calling in such numbers ad we find he dften did, which 
must have been the ca^.^ if all he summoned haA 
votes. But these two kinds of persons gained hf 
their writ, or sitting in consequence t)f it, originally^ 
no farther right than to be pre^nt at that thne.«.» 
However, by many of these persons and their heitt 
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having been constantly summoned, especially since 
Henry the Seventh^s reign, and the ancieht practice 
6f omitting any who had been very frequently so^ 
going into disuse, the distinction between the greater 
and lesser barons was forgot, and that opinion pre- 
vailed which my lord Coke had adopted, and which 
is now the law, that a man, having once sat in parlia- 
ment in pursuance of the king's writ, acquires there* 
by an estate tail to him and the heirs of his body^. 

There were yet another kind of persons, not peers, 
that might be summoned by writ. These were the 
eldest sons of peers, to whom the father's barony must 
descend ; and in such case, if the heir was called by 
the name of a barony that was in his father, he was 
a baron, to all intents and purposes. But it seems 
very plain, that this was not a new creation of a baro- 
ny ; for in that case the 'son so called should have 
been the lowest peer, whereas the practice is the con* 
trary. The eldest son of the duke of Norfolk, called 
by the title of lord Mowbray, sat first baron, because 
that barony of his father's is the ancientest in England. 
It seems, therefore, that this was considered as a 
transfer of the ancient barony by the joint consent of 
the father and king, and the father still continues to 
sit by the remaining peerage in him. Accordingly 
we find no instance of a baron's son sitting on such a 
summo]is,\mless the father had another barony by 
which he might sit. If the father indeed had a high* 
er title, that has been reckoned sufficient to support 
Ills seat, though t\is only barony was transferred to 
the son. This then being no new creation, but a 

*Coke on Littktoiiy lib. 2. chap. 8. $ 159. Baronk An- 
^lica, p. 164. etseq. 

G 
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temporaiy transfer only of an old peerage, it should 
seem, that this title, when once merged in the greater 
by the father's death, should go according to the old 
limitation; but of lat^ we find them considered aar 
new creations. On the death of the late earl of Dcr^ 
by. Sir Edward Stanley, his sixth cousin succeeded, 
and sits in parliament as baron Strange, by Henry 
the Seventh's creation : but an elder son of a former 
earl of Derby, having been called by writ while hig 
father was living, the Duke of Athol, as his heir by 
the female line, sits by the same title of baron Strange 
of king Charles the First's creation. 

The descent of these two kinds of baronies arc di- 
rected by the rules of the descent of other inheritan- 
ces at comjnon law, and consequently females are ca- 
pable of succession, but with two exceptions ; first, 
that half blood isr no impediment, and consequently, 
the half brother excludes the sister ; secondly, that 
the honor is not divisible, and therefore, if there be 
two or more sisters, heiresses, the title is in abeyance^ 
that is, is suspended, until the king makes choice of 
one of them and her heirs, ; though by constant usage 
the law seems to be verging fast to a constant descent 
to the eldest*. 

The third method of creating peers is by letters pa^^ 
tenty which is the most usual, and esteemed the most 
advantageous way ; because a peerage is thereby cre- 
ated, though the new nobleman hath never taken his 
teat, which is not the case of a barony by writ. As 
to the manner of these creations, there has a notable 
difference intervened since the acce^ion of Henry the 

*Coke on Littleton, p. 166. St. Amand on the legisla- 
tive power of England,, p. 192. 
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Seventh from what was the practice before Richard 
the Second. In his eleventh year began this method 
of creating by patent, in favor of John de Beauchamp, 
who, though summoned, never sat there, but was at- 
tainted by the next parliament^ and afterwards execu- 
ted. But, the attainder out of the case, his patent ia 
law could>never have been deemed valid, because Mi- 
chael de la Pole was the lord chancellor who affixed 
the seal to it, which had been before taken from him 
by act of parliament, and he declared incapable of ev- 
er having it again. This, then, was a single and in- 
effectual attempt of that weak prince to create a new 
peer without the assent of parliament, which was the 
usual way, above thirty having been made so in that 
very reign. His sucsessors were too wise to follow 
this example ; for every barony newly created, till 
the union of the roses, which were about fourteen, 
were, every one of them, as appears on the face of the 
patents, by, authority of parliament, if we except two 
or three; and even these, on a close examination, 
will appear not to be new baronies, but regrants of 
old feudal baronies by tenure, which undoubtedly 
were all in the sole disposition of the king^. 

But Henry the Seventh, having trodden down all 
opposition, was fortunate enough to carry the point 
Rich^d had vainly attempted, and acquired for his 
successors that prerogative which they have since en- 
joyed, of creating peers at pleasure. The descent of 
these tides, created by patent, is directed by the words 
«f the creation. If heirs are not mentioned, it is on- 
ly an estate for life ; if to a man and heirs of his body, . 
femades are not excluded, but the general way U« to 
/tSelden, tit. Hon. part 3. «hap^ S. $ 37 and 2g. 
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that Sir Thomas left daughters, to one of whom the 
title ought to have been assigned by tnc queen, one 
of them, and the heir of the other, who was dead In 
1685, bargained, sold and released to Sir Theobald 
and his assigns, theif right and title to the said hon- 
or. The other was the case of the honor of King- 
sale. Charles the First, apprehending the barony of 
Kingsale to be extinguished by attainder, created Sir 
Dominick Sarsfield viscount Kingsale, but, upon lord 
Kingsale's petition, and proof made by him that his 
barony still subsisted, it was ordered that Sarsfield 
should surrender his viscounty of Kingsale, and be 
created viscount of Kilmallock, with his. former pre- 
cedence, which was accordingly done. 

These twa instances, were, indeed, of a particular 
nature and calculated to rectify grants that had arisen 
from errpr ; but in England there were, in ancient 
times, many instances of such surrenders without er- 
ror. They were, indeed, generally made in order to ob- 
tain higher titles ; and therefore it is no wonder they 
passed sub silentio^ and were never disputed. But as 
to the old baronies by tenure that were annexed to land, 
nothing is clearer than that, by the king's consent, 
they might be aliened or surrendered, notable instan- 
ces of which happened in the reign of Henry the 
Third. Andrew Giffard, baron of Pomfret, surren- 
dered to the king ; and Simon de M ontfort, a noble- 
man of large possessions in France, had two sons by 
the heiress of the earldom of Leicester, in whose right 
he was earl of Leicester, and, having a mind to settle 
his second son in England, assigned the earldom over 
to him, as Selden says ; or, which comes to the same ' 
thing (for the eldest son was equally defeated) sur- 
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rendered it to the king, who granted it to the second, 
accotding to Camden. 

All noblemen are equally so, and, therefore, each 
ethers peers ; but they differ in rank and precedencQ* 
The ranks are five ; dukes^ marqmsses^ earls^ viscounts^ 
barons. The first duke was created by Edward the 
Third ; the first marquis by Richard !!• ; the first, 
viscount by Henry the Sixth. Though their digni- 
ties are now personal, and annexed to the blood, yet 
as they were originally annexed to land, so much of 
tlie old form remains, that, in their creation, they 
must be named from some place in some bounty ; 
though I do not apprehend it to be material at this 
day, whether there really be such a place or not. With 
respect to the raising a lord from a lower degree of 
dignity to a higher, I should observe, that long, be- 
fore Henry the Seventh's time, the king had the right 
solely in hhnself, though it was frequently done in 
parliament ; for this was not adding to the number of 
the peers, but an exertion of the ancient prerogative af 
his settling precedence according to his pleasure. 
This continued in England . till Henry the Eighth, 
by act of parliament, settled it according to anciency, 
and it still continues in Ireland, though it has not 
been exerted since Henry the Seventh's time, when 
lord Kingsale, a Yorkist, was obliged to change pla- 
ces with lord Athenry, a Lancastrian, and from first 
became the second baron, which hath continued his 
rank, till lately, that Athenry was created an earl.^ 
*Camden*s Introd. to his Britan. p. 234. et seq. Baroniai 
Xnglica. Selden, tit. hon. part 2. chap. 5. § 29. 30. au 
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LECTURE XXL 



AarU or Counts a* dUtingtMhed frtmi Baron9,.„nf office of 
Counts. „»Their condition after the conquest. ...Counties 
Palatine in England....CowUies Palatine in Ireiand....S/dr' 
itual Peers. ...The trials of J^obletnen. 

IN my last lecture I treated of baronies, which are 
the lowest rank of peerage, and of the right whereby 
this class of nobles sits in the great council of the na* 
tion, and abo of the various methods that have pre* 
vailed in different ages of creating them ; but before 
I have done with the higher nobility, it will be neces« 
sary to say something of earls or counts as distinguish- 
ed from barons ; for they diifer from them, not only 
in having a, greater number of knights fees, and con- 
sequently having a greater revenue, but in possessing 
also a more extensive jurisdiction. The institution 
of counts J I observed in a former lecture, wherein I 
treated of the progress of the feudal law, was not ori- 
ginally, a part of the feudal policy. They were, in- 
deed, always chosen out of the king's companions, 
who resided in his house, and were therefore called 
eomiiesy but they were not set to preside over Ger- 
mans, who were the conquerors, but over such of the 
old inhabitants, Romans or Gauls, who by a volunta- 
ry submission had retained their freedom, and who, 
in every respect, except bearing a share in the legis- 
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lature or government, were on an equal footing With 
the conquerors*. 

The office of these counts was threefold; to judge 
these freemen in peace, to conduct them in war, to 
manage the king's demesnes in their respective dis^ 
tricts, and to account with him for them and the prof- 
its of his courts of justice ; which were very consid- 
erable when all offences were punished by fines. At 
- the beginning they were temporary officers, but they 
soon became fixed for life, and at length, towards the 
latter end of the second, and in the beginning of the 
third i-ace in France, they got, through' the weakness 
of the crown, estates in fee in their counties ; and 
either by grants of the kings, or by usurpation^ con- 
irerted the profits they before accounted for to the 
crown, for their own use, and held the courts in their 
own name* In short, they became petty sovereigns, 
paying only homage, and the usual services of ward, 
marriage, and relief to their supreme lord ; and as 
such they coined money, levied war against their 
neighbors, nay frequently agsdnst the king himself-; 
until Lewis the Eleventh found the means of hum- 
bling them, and brought the crown out of tutelage^ 
as the French express itf. 

The present state of Germany is an exact represen- 
tation of what the French and the other continental 
monarchies were in those days, except that the kings 
had large countries, and multitudes of vassak imme- 
diately subject to them ; whereas the emperor hath 

*SeIden, tit. hon. part 2. ch. 1. 

tDu Bos, hist, critique de L'etablissmentsde la Monarch- 
ie Francoise, torn. 3. 497. 8cc. Mascou's hisUof theancieal 
Germans, h« 16. § 36. 
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now none. But In England these lords, tho' very 
powerful^ never ascended to such a pinnacle of gran- 
deur. Their first constitution here we must refer to 
the time of the division of England into counties, to 
which they had areference which is generally ascribed 
to Alfred. Their power and office was exactly the 
same with the counts on the continent in those early 
times, namely, to judge and lead the freemen to war. 
For the greatest part of the lands of England were at 
that time allodial, as is proved, by Spelman, contrary 
to the opinion of Sir Edward Coke ; although, with 
him, it must be allowed, that there were fiefs also be- 
fore the conqtiest, and that they were not all introdu- 
ced at that period. Till that time their office was 
only for life, and they were known by various names, 
t^duces^ comites^Biid consults in Latin, ealdermen in 
Saxon, and earls in the Danish tongue^. ' 

But William, having turned all the lands into feu- 
dal, was obliged to put his earls on the same footing, 
that those on the continent were in his time, and con- 
sequently to make them hereditary. However he and 
his successors were careful not to give them such ex- 
tensive powers and revenues as they had abroad.... 
The county courts were held in the king's name, nei- 
ther were the earls allowed the whole profits of them, 
two-thirds of them being reserved to the king ; and 
in appearance to ease them, who were often obligtd 
to attend in council or in war, but iij reality to pre- 
vent the king's being defrauded, and to prevent the 
too great influence which their judging in person 
might acquire to them in their districts, officers chosen 
by the people, and approved by the king, wei^ substi- 

•Spelmaji's treatise of Feuds and Tenures. 
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tuted to stdminister justice under the names of vice 
comitesj or sheriffs j these were to pay to the king 
the two-thirds, and to the earl his third of the profits, 
which was in those times looked upon as so incident 
to an earldom, as to pass with it, although express 
words were wanting ; so that in those times an earl 
and a county were correlativesf . 

Each earl took his title from some one county, and 
the number of the one could not exceed that of the 
other. King John, however, altered their nature in 
some measure, and his example has been followed in 
depriving the earl of the thirds of the county profits ; 
for he created Henry de Bohun earl of Hereford, and 
grant*ed to him twenty pounds yearly, to be received 
out of the third penny of the county in lieu thereof. 
But it is plain that the justice and success of this in- 
vention was doubted of at first, for John took a col- 
lateral security from the earl, that he should never in 
his earldom claim any more than the twenty pounds 
expressly granted him. These sums, so granted, arc 
called creation m$ney^ and were formerly expressly 
granted out of the third penny of the county ; but of 
late have been made payable at the Exchequer. Such 
was the nature of the ancient earldoms that were hy 
tenure, and had reference to counties. The modem 
on^s, that are merely honorary, and go with the blood, 
were first made in parliament. Afterwards the king 
was allowed by his sole authority, to advance a baron 
to a higher rank ; for that was not adding to the num- 
ber of the peers ; but the creation of a bare gentleman 
a peer jit once hath only been practised since the ac- 
cession of Henry the Seventh*. 

tSelden,tit. hon. part2,ch. 5. 
*SeldeB, tit. hon. part 2. oh. 5. § 10. 
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Before I quit this head of earldoms, it will be prop- 
er to say somewhat about counties palatine^ which 
had extraordinary privileges, like unto the counties 
and duchies abroad* The first was that of Chester, 
erected by the Conqueror, in favor of his nephew 
Hugh Lupus, in these words : Totumque hunc comi" 
tatum tenendum sibi i^ hizredihus^ it a liber e ad glaji" 
um sicut ipse rex tenet AngUam ad coronam* The ef- 
fect o£ this creation was to have jura regalia ; for 
the earl palatine might pardon treason, murder, and 
other offences, might make justices of assize, goal de- 
livery, and of the peace ; might create barons of his 
county palatine, and confer knighthood. . They had 
likewise all forfeitures that arose by common law or 
by any prior statute ; but forfeitures arising from stat- 
ute, made after the erection of the county palatine, 
belonged to the king. They had courts as the king 
had at Westminster, and out of their chancery issu- 
ed all writs, original and judicial. Neither did the 
king's writs run within the county palatine, except 
writs of error, which were in the nature of appeals, or 
in cases where, otherwise, there would be a failure of 
justice. All manner of indictments and processes 
were made in the name, and every trespass was laid 
to be done against the peace of him that had the coun- 
ty palatine. But these and some other privileges 
have been taken away, and annexed to the crowny in 
whose name they must now be ; but the teste of the 
writs is still in the name of the earl palatine^. 

Of these counties palatine there are now in Eng- 

* Baronia Anglica, p. 160. et seq. Selden, tit. hon. part 
3. chap. 5. § 8. Bacon, hist, and polit. discourse on the laws 
•f £nglancl» part I. chap. 29. 
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land four, Lancaster united to the crown, Chester to 
the principality of Wales ; Durham and Ely, each 
belonging to the bishop of the place ; but the privi- 
leges of these two are going fast into disuse* But in 
this kingdom, (Ireland) for the encouragement of 
adventurers, the whole country, as fast as it could be 
reduced, was erected into palatinates, and very little, 
except the cities, retained in the king's hand. The 
making so many great lords, who had frequent quar- 
rels with each other, and that at such a distance from 
the seat of government, was one great occasion of the 
slowness of the settlement of the kingdom* For, to 
strengthen themselves, such of them as resided here 
attached the natives to them, and taught them the 
use of arms, and others that dwelt in England entire- 
ly neglected to send hither any defence, so that, by 
the end of Edward the Third's time, the Irish had 
repossessed themselves of almost the whole kingdom. 
If we except five or six counties ; whereas in John's 
reign they held not above half, and that under Homage 
and tribute, either to the king, or the lords, who had 
grants from him. 

I shall give a short detail of these palatinates, and 
an account of the manner of their distinguishment. 
The present county of Gal way, under the name of 
the county of Connaught, was a palatinate in the Dc 
Burghs ; as was Ulster, first in De Courcy, then in 
De Lacy ; and these two were united By De Burgh^ 
marriage with Lacy's daughter, and afterwards de* 
scended to Lionel of Clarence's daughter, who mar- 
ried the earl of March, and in the person of Edward 
the Fourth, merged in the crown. In the same 
prince, likewise, merged that of Meath, which, being 
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in another branch of the Lacy's, was divided into the 
eastern and western between two daughters. The 
former came by descent to the house of March, and 
so to Edward the Fourth* Stronghow had the gp-ant 
of Leinster as a palatinate, which at length was divi- 
ded into five distinct ones between his grand-daugh- 
ters, who being married to English noblemen, took 
no care for the defence of the countr)', their titles, 
estates, and Jura Regalia were taken from them by 
act of parliament, under Henry the Eighth. 

Kildare, being \n the hands of the carl of that name, 
escaped for a little time, until he was attainted under 
the same king, where it ended ; for though his heir 
was restored to the title and estate by queen Mary» 
it was with ^n express exception of the palatinate* 
The kingdom of Cork, containing that county and 
the south of Kerry, was another palatinate, granted lo 
Fitz Stephen and Cogan, who made partitioo between 
them ; and on Fitz Stephen's death without issue, 
his part escheated to the crown, Cogan *s share 
should have gone to the Courceys and Careiis, but 
they could never obtain the possession of it j for the 
earl of Desmond got the estate by purchase from a 
Cogan who pretended a right, and held it ; so this 
share of the palatinate fell likewise into disuse. Des- 
mond, indeed, had interest enough to get a new pala- 
tinate created for himself in the count}^ of Kerry^ cal- 
led Desmond, which for repeated rebellions was just- 
ly forfeited to queen Elizabeth. 

Edward the Third erected the palatinate of Tippe- 
rary in fdvor of the earl of Ormond, who was grand- 
son to Edward the First, which continued in that 
family, with some interruptions, until the attainder 
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of the late duke in 1715. Thus by degrees the croMr» 
regained the power it had parted with, and was at 
length enabled, though w;th difficult}-, to reduce the 
whole kingdom, which had been well nigh lost by 
means of such profuse grants* 

Besides the temporal pe«rs, there are spiritual ones,, 
that is the bishops, and they have seats in parliament^ 
which anciently many abbots also enjoyed. The 
original of this right was from the feudal customs.. 
The priests of the Germans, while they continued 
pagans, were necessary attendants in their general 
assemblies, not only for advice, but the benefit of 
their prayers and divinations. . When these nations, 
embraced Christianity,^ they transferred the same 
veneration and honor to their new instructors and 
bishops ; and sometimes other churchmen of emi- 
nence, though they held lands not by military tenure,, 
but by what is calledyrer^ alms, were, in every nation 
as well as England, members of the states of parlia-^ 
ments. But since the conquest they have begun to 
sit by another right, namely by their baronies ; the 
conqueror having converted their estates in free 
alms into baronies, and to their great mortification^ 
subjected them to military service*. 

Upon this head several questions have been pro-» 
pounded, as how far they are lords of parliament, and 
whether the clergy are a third estate of the realm^ 
and sit solely in that right. This is a question of some 
importance, because if they make a distinct estate, no 
law would be good to which the majority of them did 
not consent. ^ Certain it is that in Franee, the clergy 

• *Cokeon Littleton, Eb. ^. $ 135. Selden's tit. H^. 
part2. chap.5. $ 19. 
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made one estate, die nobility the second, iStie burghers 
the third ; and in Sweden the peasant3 make the fourth, 
all sitting in distinct houses, the majority of each df 
which must concur. And thereforie I do believe, thai 
when, in England, we talk of three estatesy the clergy, 
not the bishops alone, make one of them, contrary to 
the modem opinion,thatthe king is the first estate, and 
the bishops and the nobility the second ; for the king 
is in no country reckoned one of the estates, but the 
head of all. However from this no argument can be 
drawn that the bishops should sit separately, or that 
a majority of them, as representing the clergy, should 
concur. 

As to sitting separately, it is pretty clear that, by 
the old law, none were members of parliament, but 
the immediate military tenants of the king, and that 
they sat all in one house, however their titles and for* 
tuna might differ ; being all equal as to rank, with 
respect to the king, and all having the same rights. 
The division of paifiament into two houses was nev* 
er known in Scotland ; who, in all'probability, model- 
led their constitution from their neighbours ;nor doth 
it appear in England previous to Edward the First, ' 
but arose, probably, from the great barons disdaining 
to sit, as equals with citizens and burgesses. For 
«ven, afiter this time, tfiey did not disdain to associate 
withthe knights of the shires, who represented the 
minor barons, and other military tenants, as appears 
by many instances. But far a number of centuri^ 
past the gentry, which were formerly considered as a 
lower noblesse, and are so abroad, have been melted 
Jnto one body with the other commonersf* / 

^ f Robertson's hist, of Scotland^ book 1. p. €8. EssajRl^&k 
Brit. Antiq. Ess. 3. ^ 
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If then there was originally but one house, and if, 
since the clivision^ the bishops have constantly sat in 
the house of peers, there can be no pretence for any 
privilege for them more than for the body of barons 
or earls. It is urged, likewise, that several vatid acts 

. of parliament were passed without any bishop present ^ 
but this happened only in distracted times ; and, who- 
ever might think it prudent or proper to absent them- 
selves at a particular season, it will hardly be said to 
be a good parliament when they were not siimmon*^ 
cd ; and if, at anytime, they refused to attend, there 
was no reason why the public business should stop, as 
they sat, not as an independent constituent part of par- 
liament, but each distinctly for himself, in righ( of his 
barony. From these occasional and general absences 
of theirs, an opinion grew up by degrees, and now is 
established law, that there is a material differepce be- 
tween bishops and lay lords, in r^i^pect to their nobilir 
1y. In truth, th^t they are pot peers to e^h other^ 
imd consequently that a bishop cannot $it in judgment 
on the life of a peer, neither is he to be tried by the 
peers, but by a jury of commoQers* 

It is worth while to see hP^ these opinions grew 
up ; for, from tl^e orig^pal CQn&tijtution, every bishop, 
being a baron by tenure, an4 l?t^ving ^ fee simple 
therein, had certainly as great right as other barons ; 
but the canon law having forbid any ecclesiastics be- 
ing concerned in nqiatters of biopd, sfiid they bieipg^ 
obliged by the common l^yr to attend JM.dgpctents in 

.parliament, were in a great streight between tbe tyro 
laws, how to act when a peer was cs^itally .^^cuspd- 
They at length obtained from Henry the Second ijk 
4^ constitutions of Clarendon, the following aUow«^ 
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ance : £t stent cctteri bafonea debent tnterease judi^iis 
curicc^regis quousque perveruatur addiminutionem mem" 
brorumy vel ad mortem ; where the last words are 
plainly an exception in their favor, in derogation to 
the common law, on account of their peculiar circum- 
stances under the canon. However, as many ques- 
tions might arise before it came to the last vote, that 
might entirely influence the final determination, they 
used to absent themselves totally, and this going* on 
for ages, and the feudal baronies wearing out, and all 
titles becoming fixed to the blood, not to the land, 
they came to be considered as peers of a different na- 
ture, because their blood did not succeed, and that 
which was first a favorable permission, was con- 
strued a prohibition ; and when this was once estab- 
lished, it followed necessarily, that, not being peers to 
the, nobility by blood, they must be tried by common- 
ers*. 

With respect to the triak of noblemen, now I have 
said so much on that head, I shall observe, they were 
carried on in two different methods. Either the ac- 
cused person was tried In parliament, and then all 
the temporal lords had voices, or he was tried by a 
jury of peers ; that is the king appointed twenty-four 
noblemen for that purpose : A law that has proved 
fatal to many noblemen, who happened to fall under 
the displeasure of the court. A commoner hath a 
right to prevent the sheriffs returning a jury to try 
him, if he can shew a just exception to the sheriff ; 
and after the return is made, he can challenge a cer- 
tain number for causes known only to himself, and as 

*Gibson^ cod. jur. eccles. Angl. vol. I. p. US. 

E 
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mrfny fnore as he can prove sufficient matter of ex* 
ception to. Siich care did the law take of the lives, 
of the commons, but no exception lay for a peer to the 
king^s return. The law would not suppose the leasts 
partiality in him, even in his own cause ; neither 
would it suspect that k peer cotlld be biassed by any 
consideration from doing strict j(istice, and there- 
fore no challenge lay against him for any cause, 
however strong and notorious ; and the same 
confidence is the reason why they give their votes, 
guilty or not guilty, not upon their oaths, but up- 
on their honors. 

1 can scarce imagine that this method of trial could 
have prevailed in the times of the great power of the 
barons, when they often made the crown to totter ; 
neither have I been able to discover its beginning. 
Certain it is that iii the reigns of the Plantagenet^ 
most, if not all noblemen, were tried in full parlia* 
ment ; aiid as certain it is, that, during the reigns of 
the Tudors and Stuarts, the other was universally 
followed i insomuch that every nobleman Was sure 
cither to suffer or escape, according as the court was 
at that time affected towards him. At length, after 
many struggles, about 1695, the bill for regulating 
trials for high treason arid misprision of treason was 
passed ; one clause of which provides, that on the 
trial of peers, every lord who hath a right to vote in 
parliament, shall be summoned, atid haVe a right to 
vote. Thus was the inconvenietice atttetxding the 
king's naming the jury remedied ; but the law in the 
other point stands as before, that no peer can be 
challenged. According to this law have all trialsi 
of Irish peers proceeded since that time, though 
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idierc 18 no act for that purpose in this kingdom*. 
•Privileges of t{ie baronage, by Selden, ch. 2. p. 1537 of 
the edition of his works by Wilkins. Coke's insututei sec- 
ond part, p. 49 and 50 ; third part, p. 26 31. 
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LECTURE XXIL 



The share of the Commona in the Legislature »»,.The Armigeri 
or Gentry., ..Knights Bannerets. ...The nature of Kntght- 
hood altered in the reign of James I....Kmghts Baronets..., 
Citizens and Burghers.... The advancement of Oie fiower and 
reputation of the . Commons. 

HAVING given a general idea of the lords^ and 
their share of the legislature, it will now be proper to 
descend, and see the several classes of the lower rank, 
called CommonSj and to examine what €ihare or influ- 
ence they had formerly, or now enjoy, in the govern- 
ment. The commoners may, in general, then, be di- 
vided into the lesser nobility or gentry j and the oth- 
ers, whom, for distinction sake, I shall call the lower 
commons. For although, since the reign of Henry 
the Eighth, many men of the best families, and some 
descended from the nobility, have engaged in com- 
merce, and thereby brought lustra to that order of 
men, before that time all persons engaged in trade 
were held in as much contempt by the gentry of Eng- 
land, as they are at present, by those of any nation ; 
and a gendeman who employed himself in hunting, 
or perhaps serving the king, or some great lord, was 
looked upon to have degraded himself. 

The gentry were called ' Armigeri j because they 
fought on horseback, in complete armor, covered 
from head to foot j whereas the infantry's defensive 
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arms were of a slighter kind, and no complete cover- 
ing. But we are not to imagine that all who fought 
on horseback completely armed, were gentry ; for, 
in order to complete their squadrons, men of the low- 
er ranks, who by their strength of body, and military 
skill, were capable of service, were admitted, but this 
did not make them gentlemen. Hence, in our old 
histories, we find the inighta and esfuires^ that is, 
the real gentry, carefully distinguished from the men 
at arma. The peculiar privilege of the gentry was 
the bearing on their shields certain marks, to distin- 
^ish them from each other, and the men at arms 
called Coats of Arms. At first they were personal 
privileges, and not inherent in the blood, and the 
marks and rewards of some personal act of bravery 
performed by the bearer ; so we find in the roman- 
ces, that a new knight was to wear plain white, until, 
by some exploit he merited a mark. The general 
opinion is, that they were first introduced at the time 
of the crusades, which I believe is pretty just, at least 
with respect to our country : for the imperial crown 
of England had no arms before the conquest. The 
Norman kings bore the arms of Normandy, two leop- 
ards passant^ to which Richard the First added that 
of Guienne, another leopard passant, and so compos- 
ed this English coat, in which, among other altera* 
tions, the leopards have since been changed tolions^. 
For the further encouragement of valor, these 
marks became transmissible to heirs, not to the el- 
dest son only, as lands, but to all the sons ; saving 
that the younger were to take some addition, for dis- 
tinction sake. While these coats were granted by 
the king alone, and that for real service done, and 
•Spelman, roc. Armiger. Du Cange, voc. Armigeri. 
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consequently were not too common ; and while tlie 
custom of wearing complete armor remained, and the 
office of high constable (the judge in such matters]^ 
continued, the gentry were very curious in preserv- 
ing these distinctions, and vindicating them froni. 
usurpation. But as the military disposition of our 
gentry hath greatly subsided since the loss of thc^ 
provinces in France, and the kings at arms have as-^ 
ftumed the power of giving coats, nicety in these rcs^r 
pects hath long since expired f and now, as in a com* 
mercial country, especially, it should be, educatioi^ 
«UEid behavior are sufficient criterions of a gentleman* 

I shall therefore say no more of them, as distin* 
guished from the rest of the commonalty, but ob- 
serve, that of these there are two ranks, knights and 
tsquirciy or gentlemen. For though we now make a 
distinction between these two last, the old law knew 
iKxne, nor is it now a misnomer, in a writ of pleadings,. 
to stile an esquire a gentleman, or the contrary. The 
holding of a knight^s fee did not make a man of that 
order, but there were particular ceremonies required 
for the purpose. For the original design ofthe m^tX'* 
Uxiicm oi dubbing knight Sy was that, after a persoiji 
had, by performing military exercises, shewn that h^ 
had properly accomplished himself, and was capable 
of that honorable service in the field, in his proper 
person, he should, by a public solemnity, be openly 
ileclared so. No wonder, then, that the highest nobili- 
ty, the sons of kings, nay kings themselves, thought 
this title an addition to their dignity, as it was then 
an infallible proof, that they had not degenerated from 
the virtue of their ancestors*. 

*Selden, tit. hon.part.5 ch, 5. § 33. Camden's introd. tf 
kin Britan. p. 2i2. 
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Sut among knights there were some of a more dis- 
tinguished kind (I do not mean to speak of particular 
orders, such as those of the garter and others) called 
JBanneretSy as knights in general were made, upon 
their proving themselves by exercises capable of ser- 
vice. These were never made but for an actual es- 
ploitin war, and then were dubbed with great soW 
cmnity under the royal banner. Their distinctioii 
was bearing a little banner, annexed to the wooden 
part of their lance, adjoining the iron point ; as, ort- 
(^nally, every man who had a whole knight's fee, or 
•the amount thereof in parts of fees, was obliged to 
^serve in person, and was not allowed a proxy, but in 
cases ofnecessity every such person was obliged to 
appear upon the king's summons, to shew himself 
qtlalified, and to receive the order of knighthood. 
This power continued in the king, eve,n after the mil- 
itary tenants were discharged of personal attendance 
on sending another, or paying escuage, and came io 
be considered as a profitable fruit of the king's seign- 
ory, and was frequently used as an expedient to raise 
money, by obliging the unqualified, or those who had 
^o mind to the expence or fatigue of attending, to 
•compound j:« 

This right of composition was established by act of 
parliament, the first of Edward the Second, which 
likewise fixes the estate the persons summoned must 
have at twenty pounds a year, the quantity of a knight's 
fee ; twenty pounds a year was indeed the valuation 
of a knight's fee at the time of the conquest, but by 
changeof times, in Edward the Second's reign, it 
may well be esteemed for^ ; so that by this act a maa 

4Seld«B tit hon. part 3. ch, %.% 19. 
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who had half a knight's fee was liable to be summon-' 
ed« This was one of the unhappy means made tiser 
of by king Charles the First to procure money when 
he quarrelled with his parliament* He was sensible, 
indeed, of a difference in the value of money, and 
therefore summoned none but such as had forty 
pouhds a-year ; but had he paid due attention to it* 
real rise, he should have summoned none under an 
hundred and twenty. For in Edward's reign a pound 
in money was a real pound in silver, whereas in 
Charles's, it was but a third part, and so the propor- 
tion WJ3LS to sixty pound sterling, and sixty more is the 
least rise that can be allowed for the improvements in 
the value of lands, by the intermediate increase of 
commerce. No wonder, therefore, that his people 
looked upon it as an unsuppoilable ^evance* Ac- 
cordingly, in the irth of his reign, the act of Edward 
the Second was repealed, and in Ireland, it vanished 
with the tenures on which it dependedf. 

The great change in the tenure of knighthood hap- 
pened in the reign of James the First. The Planta- 
genets never created any persons such but with a view 
to military merit, except their judges. The Tudoil^ 
extended it to persons who had served diem well in 
civil stations, but so sparingly, and to persons of such 
evident merit, that it still was an encouragement to 
those that deserved well of the public. But James^ 
who had a passion for creating hpnors, p(»ired forth 
his knighthoods, without regard to desert, with so 
lavish an hand, confirming them for money frequent- 
ly on wealthy traders, and others without any appar* 

tSpelm. reliq. dissert, de miUte. Coke's mst. part 2. 
p. 593. 
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jmt public merit, that thereby, as also by creating an 
order of hereditary knights, called baronets^ a knight- 
hood soon lost the badge of merit it before had car- 
ried. 

The occasion of creating baronets was this. On 
the escheat of the six counties in Ulster, they were 
planted with colonies of Scotch and English ; ^d as 
it was necessary to support a standing army there for 
6ome years after, for the defence of the infant setdc- 
ments, and money was wanting for that purpose, as 
in that reign, it always was for every other, this scheme 
of creating an order of hereditary knighto, to take 
place- after the barons, was fixed upon for that pur- 
poi^e. At first it had some aspect towards military 
service, for each of them was obliged to maintain so 
many soldiers in the plantation, for a limited time ; 
and to make the honor more valuable, and to get the 
better t^rma for it in the first plan, it was provided^ 
that no more than two hundred should be originally 
created ; and ^en any of them failed, no new ones 
to be created in their room. But it was soon seen 
that these new knights, when they had once attained 
their dignities, might not duly perform the services 
^ they engaged for. The maintaining the soldiers^ 
therefore, was commuted into a sum paid to the king, 
who undertook to do it ; and had he been a good 
^economist, it would have been a prudent precaution ; 
but whatever sums he could lay his hands on were 
always at the mercy of his reigning favorite. He 
waSf therefore, obliged to depart from his intended 
limitation, and to exceed his number ; and yet, after 
all, the service was not done so well as it should have 
been. Hit successors have followed his example, in 
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adding to the number, which now is certidnly uolinuti^ 
cd*. 

Next to the gentry, or military order, in estimation 
among the northern nations stood the citizens and 
burghers^ that is, the trading part of the nation, wheth* 
er merchants or artificers. These were for «ome ages 
held in a very Ic^wr light, none of the conquerors or 
^eir descendants applying diemselves to such occu- 
pations. They were, indeed, at first allowed certain 
privileges and enjoyed their own laws, under the in- 
spection of magistrates, appointed by the king, known 
by the name of Precpositi^ Provosts^ or some other 
equivalent title. But these liberties did not last long. 
The turbulent temper of the times, the frequent com- 
petitions for the throne, and the many rebellions of 
the great lords, occasioned the towns and their in* 
habitants to be taken in war, one after another ; and 
Ac persons so taken, were, by the prevailing yia 
Gentimn of these ages reduced to servitude ; not, 
however, to a condition so low as the viOeins^ who 
were, properly, the slaves of those people, and had 
no property, but at the will of their lords. However 
it is, no state, except one absolutely barbarous, codUL 
subsist without artizans ; and as commerce is the 
parent of wealth, and as neither it, nor arts, i^oiild 
thrive where property is not, 'in some sort, secure, 
the . lords were in some degree,by their own interest, 
obliged to relinquish to these people the seizing of 
their goods s^t pleasure, as they practised towaidsflieir 
villeins, and to leave them act liberQr to makeregula* 
tions among themselves for the benefit of tiwlef* 

♦Sclden, tit. hon. part 3. ch. 5. § 46. Cottqn^s posthu* 
incus >7orks. fMadox^ FinnaSut'gi) di. U 
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Thuft far, then, they were free, but their servitude 
cottsieted in their being liabk to taxes, or UulUagat^ 
nt the wiH of the lords, who, if they were wise, laid 
mt such only as they could well bear ; but miserable 
was their condition when diey fell into the hands of 
one #ho was needy and rapacious ; for, then, they 
were often fleeced, even to ruin and depopulation. 
This mdttced the wiser lords, who saw the consequen* 
ces, and how soiuch die aibitrary exertion of such 
powers must, in the end, hurt themselves, to restrain 
their own powers ; and, by degrees, by granting them 
charters^ to emancipate diem. They formed them 
itktoiadies corporate^ confirmed the right of making 
hffhnosy which had been permitted them, and grant- 
ed them other privileges, or franchises j as they called 
them> from their being inlranchised, in derogation' to 
former regal or seignoral rights. But for their'total 
freedom they were indebted to parliament, which, 
seeiiiig the bad use king John made of his right in this 
Icmd, pibvided thus in ^ Magna Charta : Civitas Lon- 
dm habeai omnes Hbertates suas antiquas^ et consuetU' 
(£m$Miis0 Proiterea vohinms ^ concedimus^ quid 
0mnn4Hafci^itattSy hurgi^^ viUa^ if hatones^de quin^ 
gu^p0rtubu9yi^ omnes alii portusy haheant omnes Ub* 
^ftm^&UbefOs consuetudines suas. And anodier 
ehap^r resitndn^ die king from laying new and ei^S 
tdlh, and confines him to die ancient customs^. 

HUheno, however, die citizens and burgesses were 
lu^^^ft of Ihrtody po^e, a¥id were not represented 
iti pdbrUAfkkent. Bui; aH, widi their security, dieir 
wealdi'^iliii^Mfeiequence increased, ribout, or beJPora 
the j*ii- ima^ thty i;^«re adutiStted to diat piit^ilege * 

*Mado>, Firma Burgi^ ch. 3, RuflThfad, vol, 1. p. A\ 
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that they might, in conjunction with the knights of 
the shires, be a check on the overgrown power of the 
mighty lords ; and about that time also the saioe 
privilege was allowed to this class of people in the 
other nations of Europe also. This right was con- 
firmed, and so I may say, the hdiLse of commons^ in its 
present condition, formed by the statute of the thirty- 
fourth of Edward the First. Nullum tallagium vel 
auxilium^ per nos vel heredes nostrosj in regno nostrB 
ponatur^ seu levetur^ sine voluntate 6f assefisu archie^ 
pisQoporum^ episcoporum^ comitum^ baronum^ miUtum^ 
burgensium^ ^ aliorum liberorum communium deregn0 
nostro ; where we see, not only the burgesses, but 
free yeomen also had representatives, namely, by their 
voting along with the knights of the shires, according 
to the maxim of that wise prince, ^or ad omnes per* 
tinenty ab omnibus debent tractari^* 

Having come to the constitution of the house of 
commons as it stands at present, it will not be amiss 
to look back, and see how far its present form agrees 
with, or diflfers from the feudal princifdes. Thes^ 
principles, we have seen, were principles of liberty t 
but not of liberty to the whole nation, nor even to 
the conquerors ; I mean, as to the point I am now 
upon, of having a share in the legislation. That was 
reserved to the military tenants, and to such of them 
only as held immediately of the king. And the love- 
est and poorest of these a}so, finding it too burthen- 
some to attend these parliaments, or assemblies, that 
were held so frequently, soon, by disuse, lost their 
privileges ; so that the whole legislature centered in 
^e king, and his rich immediate tenants, of hts baro» 

fRuffbea<J,yoJ. l.p. 156J ^ 
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mjr. And it is no wonder the times were tempestu* 
o\is, when there was no mediator, to balance between 
two so great contending powers, and were it not that 
the clergy, who, though sitting as barons, were in 
some degree a separate body, and had a peculiar in- 
terest of their own, performed that office, sometimes, 
by throwing themselves into the lighter scale, the gov- 
ermaent must soon have ended either in a despotical 
-monarchy, or tyrannical oligarchy. 

Such were the general assemblies abroad in the feu- 
dal countries, but such were not strictly the witteri' 
agemots of the Saxons, for their constitution was 
not exactly feudal. I have observed that most of 
their lands were allodial, and very little held by ten- 
ure. The reason I take to be this : On their sctde- 
ment in Britain they extirpated, or drove out, the 
old inhabitants, and therefore, being in no danger 
from them, they were under no necessity of forming 
a constitution completely military. But then those 
allodial proprietors being equally freemen, and equal 
adventurers with those who had lands given them by 
tenure, if any in truth had such, they could not be de- 
prived of their old German rights, of sitting in the 
public assemblies. From the old historians, who call 
these meetings infinita multiUido^ it appears thatthei^ 
sat in person, not by representation^^ 

This constitution, however, vanished with the con* 
ifuest, when all the lands became feudal, and none but 
the immediate military tenants were admitted. We 
find, indeed, in the fourth year of William the First, 
twelve men summoned from every county, and Sir 

*Gurdon's history of Parliament. Tyrrers introductiott 
Id his history. L. L. Anglo Saxon^ ap. WUkins* 
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Matthew Hale will have this to be as effectual a pair* 
liamentas any in England^ ; but, with deference to 
so great an authority, I apprehend that these were not 
members of the legislature, but only assistants to that 
body. For if they were part thereof^ how came they 
afterwards to be discontinued till Henry the Third^s 
time, where we first find any account of the commons ? 
The truth seems to be, that they were siunmoned on 
a particular occasipn, and for a purpose that none but 
they could answer. On his coronation he had swc»ii 
to govern by Edward the Confessor's laws, which 
had been some of them reduced into writing, but the 
greater part were the immemorial custom of the realm ; 
and he having distributed his confiscations, which 
were almost the whole of England, into his followers' 
hands, who were foreigners, and strangers to what 
these laws and customs were, it was necessary to have 
them ascertained ; and for this purpose, he summon* 
td these twelve Saxons from every county, to infonxi 
him and his lords what the ancient laws were. AntL 
that they were not legislators, I think appears froig^ 
this, that when William wanted to revive the Danish 
laws, which had been abolished by the Confessor, as 
coming nearer to his own Norman laws, they prevsdl* 
ed against him, not by refusing their consent, but by 
tears and prayers, and adjurations, by the soul of Ed-» 
ward his benefactor. 

Thus William^s laws were no other than the Con* 
fessor's, except that by one new one, he dextroudy^ 
by general words, unperceived by the English, be- 
cause couched in terms of the foreign feudal law,tttr]^ 
«d all the allodiallands^wUch had remained unfor- 

*Hktory of the conunoa law of Engbndy p. 107,. 
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felted in the proprietor's hands, into military tenures. 
Prom that time, until the latter end of Henry th« 
Third's reign, our parliaments bore the exact faca 
of those on the continent in that age ; but then, in or« 
der to do some justice to the lesser barons, ' and tho 
lower military tenants, who were entitled by theprioi* 
ciples of the constitution to be present, but disabled 
by indigence to be so in person, they were allowed to 
appear by representation, as were the boroughs about 
the same time, or soon after. The persons entitled 
to vote in these elections for knights of the shire, were^ 
in my apprehension, only the minor barons, and ten« 
snts by knight service, for they were the only persons 
Aat had been omitted, and had a right before, or per- 
haps with them, the king's immediate socage tenants 
in capite. 

But certain it is, the law that settled this had soon, 
with regard to liberty, a great and favourable exten« 
sion, fay which all freemen, whether holding of the 
kiiig me<Uately or immediately, by military tenure or 
t>tberwise, were admitted equally to vote ; and none 
were excluded from that jn-ivilege, except viHeins^ 
copy-holders, and tenants in ancient demesne. That 
so great a deviation from the feudal principles of gov- 
ernment happened in so short a time, can only be ac- 
counted for by conjecture. For records, or history, 
do not inform us. I shall guess then, that the great 
barons, who, at the end of Heniy the Third's reign^ 
had been subject to forfeiture, and obliged to submit^ 
aad accept of mercy, were duly sensible of the desipi 
the king had in introducing this new body of legisla- 
tors, and sensible that it was aimed against them, 
€:ottld not oppose it. But, however, they attempted, 
and for sQiae time succeeded to eulde the effects of 
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it, by insisting that all freemen, whether they held of 
the king, or of any other lord, should be equally ad- 
9iitted to the right of the representation. 

The king, whose profession was to be a patron of 
liberty, Edward the First could not ©pposethis ; and 
as he was a prince of great wisdom and foresight, I 
think it is not irrational to suppose, that he might be 
pleased to see even the vassals of his lords, act in ' 
some sort independently of them, and look immediate- 
ly to the king their lord's lord. The eflFect wjas cer- 
tainly this, by the power and influence their great 
fortunes gave them in the country, the majority of 
the commons were, for a long time, more in the do- 
minion of the lords than of the crown ; though, if 
the king was either a wise or a good prince, they 
were even then a considerable check upon the too 
mighty peers. 

Every day, and by insensible steps, their house ad- 
vanced in reputation and privileges and power ; but 
since Henry the Seventh's time, the progress has 
been very great. The increase of commerce gave 
the commons ability to purchase ; the extravagance 
of the lords gave them a power to alienate their en- 
tailed estates ; insomuch that, as the share of prop- 
erty which the commons have is so disproportionate 
to that of the king and nobles, and that power is said 
to follow property, ,th« opinion of many is, that, in 
our present situation, our government leans too much 
to the popular side ; while others, though they admit 
it is so in appearance, reflecting what a number of the 
house of commons are returned by indigent boroughs^ 
who are wholly in the power of a few great men, think 
the weight of the government is rather oligarchal^* 

-^BibUoth. polit dial. 6^ 7; S. Hmae^ vol. 1. 
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LECTURE XXIIL 



The p^HvUege ofvothu^for Knight* of the Shire.,,. The biui^ 
nee* qfthe different hranchce of the Legislature^ dhtinct 
mnd »efuirate,„.The method of fiaeetTig law9,.,.The history 
mid form of the Ugielature in Ireland. 

THE house of commons growing daily in consc- 
quence^ an^^the socage tenants having got the same 
privilege of voting for the knights of the shire as 
the military ones, it naturally followed, that every 
free person was ambitious of tendering his vote, 
and thereby of claiming a share in the legislature of 
his country. The number of persons, many of them 
indigent, resorting to such elections, introduced ma- 
ny inconveniences, which are taken notice of, and 
remedied by the statute of the eighthof Henry the sixth 
chapter the seventh whjch recites, that of late " elec- 
" tions of knights had been made by very great, outra- 
** geoos, and excessive numbers of people of which 
^* the most part was of people of small substance, and 
**of no value, whereof everyone of them pretended a 
** voice equivalent with the most worthy knights and 
** esquires, whereby manslaughter, riots, batteries, 
^^ and divisions among the gentlemen and other peo- 
** pie of the same counties shall very likely rise and 
" be, unless convenient and due remedy be provided 
•* in this behalf ;" and then it provides that, " no per- 

o 
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^* sons should have votes, but such as have lands or 
" tenements to the value of forty shillings a year 
** above all charges.'* And so the law stands at this 
day, though by the change in the value of money, by 
the spirit of this statute, no person should have a vote 
that could not dispend ten pounds a year at least. 
Such a regulation, were it now to be made, would^ 
certainly, be of great advantage both to the represen- 
ters and represented ; but there is little prospect of 
its ever taking place : And if it should be proposed, 
it would be looked upon as an innovation, though in 
truth, it would be only returning to the original prin- 
ciples of the constitution^. 

Our legislature, then, consisting of three distinct 
parts, the king, lords, and commons, in process 
of time, each of them grew up to have distinct privi- 
leges, as to the beginning particular businesses. Thus 
all acts of general grace and pardon take their rise 
from the king ; acts relative to the lords and matters 
of dignity, in that house i and the granting; of money 
in the commons. How the commons came by this 
exclusive right, as to money matters, is not so easy to 
determine. Certain it is that, originally, the lords 
frequently taxed theniselves, as did the commons the 
commonalty, without any communication witli each 
other ; but afterwards, when it was judged better to 
lay on general taxes, that should equally affect t!he 
whole nation, these generally took their rise in that 
house which represented the bulk of the people ; and 
this, by steadiness and perseverance, they have arro- 
gated so far into a right pecidiar to themselves, as 
not to allow the lords a power to change the least 

* Riiffhead, vol. 1. p. 544.. 
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title in a money bill. As to laws that relate not to 
these peculiar privileges, they now take their rise in- 
differently either in the lords or commons, and when 
framed into abill,and approved by both, are presented 
to the king for his assent ; and this hasbeen the prac- 
tice for these two or three hundred years past*. 

But the ancient method of passing laws was differ- 
ent,, and was not only more respectful to, but left 
more power in the crown. The house which thought 
a new law expedient, drew up a petition to the king, 
setting forth the mischief, and praying that it might 
be redressed by such or such a remedy. When both 
houses had agreed to the petition, it was entered on 
the parliament-roll, and presented to the king, who 
fpve such answer as he thought proper, either con- 
senting in the whole, by saying, kt it be at i# desired^ 
or accepting part and refusing or passing by the rest, 
or refusing the whole by %9ying^ let the ancient laws 
ie observed, or in 9. gentler taat^ the iing^ tviUdelib" 
erate* And after his answer was entered on the 
roll, the judges met, and on consideration of the pc* 
lition and answer, drew up the act, which was sen^ 
to be proclaimed in the several countiesf* 

Lord Coke very justly observes that these acts 
drawn up by men, masters of the law, were generally 
exceedingly well penned, short, and pithy, strikiing^ 
«t the root of the grievance, and introducing no new 
ones ; whereas the long and ill penned statutes of la- 
ter days, drawn up in the houses, have given occa» 

* Spelman, voc. Parlamentum. Hales on ParliasMiils. 
{lUys on Temporal Liberty. 

t £Uringe, on the method of psssingbilltinPairliameiK* 
Gardon's nist. of Parliament. 
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sion to multitudes of doubts and suits, and often, in 
stopping one hole, have opened two. However, not- 
withstanding this inconvenience, there was good 
cause for the alteration of method. The judges, if 
at the devotion of the court, would sometimes, make 
the most beneficial laws elusory, by inserting a salvo 
to the prerogative, though there was none in the 
king's answer ; whereas, by following the present 
course, the subjects have reduced the king to his bare 
affirmative or negative, and he has lost that privilege, 
by the disuse of petitions, of accepting that part 
which was beneficial to himself, and denying the re- 
mainderf. 

I have the rather mentioned this ancieht practice 
of making laws, because it shews how inconsistent 
with our constitution is that republican notion, which 
was broached by the enemies of Charles the First, 
that the king, by his coronation oath, swearing to ob- 
serve the laws quos vulgus ekgerit^ was obliged to 
pass all bills presented to him, and had no negative. 
The meaning, certainly, only extended to his obser* 
vation of the laws in being. For if the words were to 
be construed of future propositions^ and in the sense 
that those people would put upon them, the lords also, 
as well as the king, must be deprived of their power 
of dissent, and so indeed, it appears, they expounded 
it ; for when the lords offended them, by refusing the 
trial of the king, they consistently enough with the 
maxim they had established, turned them out of 
doors. 

But though such as I have mentioned is the con- 
stitution of the English parliament, the form of ttit 

tRuffhead's preface to the sCatvtetf. 
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legislature in this kingdom hath been for above twe 
hundred and sixty years very different, the nature of 
which, and the causes of its deviation from its mod* 
el, it is proper every gentleman of this country should 
be acquainted widi. In the infancy of the English 
government in Ireland, the chief governors were gen- 
erally chosen by the king out of the lords of the pale, 
the descendants of the first conquerors, both as they 
were better acquainted with the interest, and more 
concerned in the preservation of the colony, and also 
as, by their great possessions, they were better ena- 
bled to support the dignity of the place, whose ap- 
pointments, the king's revenue here being inconside- 
rable, were very low. These governors, however, 
though men of the greatest abilities, and of equal 
faithfulness to the crown, were not able to preserve- 
the footing the English had got soon after the con- ^ 
quest ; but were every day losing ground to the na- 
tives, down to the reign of Edward the Third, which 
is generally, and, I believe, justly, attributed to the 
negligence of the English lords, who, by intermar- 
riages, had acquired great estates in Ireland. Tht 
powerof these lord lieutenants was, in one respect, 
likewise exorbitant, namely, in giving consent to laws 
without ever consulting his majesty, a power, perhaps, 
necessary at first, when the country was in a perpet- 
ual state of war, and its interest would not brook 
delays, but Certainly, both for the sake of king and 
people, not fit to be continued. 

It was natural, therefore, for the king, who found 
himself ill served, to change hands, and to entrust 
this exorbitant power with persons not estated in the 
country, and whose attachment he could confide ia i 
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and accordingly, from that time, we find natives of 
England generally appointed to the government, to 
the great discontent of the Irish lords, who looked up- 
on themselves as injured by the ancient practice not 
being continued. This discontent was farther inflam* 
ed by a very extraordinary step, which this other* 
wise wise and just king^ was prevailed upon to take, 
and which first gave rise to that famous distinction 
between the English by blood, and the Eng^sh by 
birth. Tliis king, and his father Edward the SecS. 
ond, had granted great estates, and extensive juris- 
dictions to many Irish lords of English blood, for ser- 
vices pretended to have been done, manyof which^it 
i» probable enough, as the king alledged, were obtain* 
ed by deceit and false representation ; and had he 
contented himself with proceeding in a legal course^ 
by calling these patents in hy scire Jacias,wad vacating 
them upon proaf of the deceit, no person could have 
(om.plained ; but he took a very different method, as 
appears from the writ he thought proper to issue on 
that occasion, ^ia phires excessivtt donationes ter^^ 
rarum^ tenementorum £s? Ubertaium^ in terra HibernieCf 
ad mimi^ veracem ^ subdolamsuggesuonempetentiimt^ 
tamper Edward 11. guamper regem nunc /acta: sunt^ 
rex^delusorias hujtismodi machinationes voiens elidere^ 
deconsilio peritarum sibi assistentium^ &mnes donatio 
nes terraruniy tenetnentorum, &f libertatum pradicta^ 
rtim duxit revocandas^quausquedemeritispersonarum^ 
de causis &? conditionibm donationumprntdicUzrum fu' 
frit informaius^^ ideOj m andatum est justiciar its rfg* 
niHiberniaSy quod omnia terras tenementa f^libertate^ 
predictaperdictos regis justiciaries aut locum tenen^ 
te$ suoi quibuscunqus. pcnonU fact$ ^€ir0 facias* 
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This liasty step alienated the English Irish from the 
king and his advisers, and though, after a contest of 
eleven years, the king annulled this presumption, the 
jealousy continued on both sides, and the Irish of 
English blood, were too ready to follow the banners of 
any pretender to the crown of England. 

In the reign of Henry the Si:SEth, that weak prince^ ^ 
nimsters, jealous of the influence of Richard duke 
<»f York in England, and of his pretensions to the 
crown, constituted him governor of Ireland ; than 
which they could not have done a thing more* fatal to 
Aeir master's family, or to the constitution of this 
kingdom, as it turned out in the sequel ; for to in- 
duce him to accept it so eager were they to remove 
him from England, they armed him almost with re* 
gal powers. He was made lieutenant for ten years, 
Icid aQ the revenue, widiout account, besides an anna* 
ai allowance from England ; had power to fann the 
king's lands, to place and displace officers, and levy 
aoldiers at his pleasure. The use the duke made of 
his commission was to strengthen his party, and make 
Ireland an asylum for such of them as should be op* 
pressed in Eng^nd ; and for tbh purpose passed an 
act of parliament, reciting a prescription, that any 
person, liar any cause, coming into the said land, had 
used to x«ceive succor, tuition, supportation, and 
free liberty within tiie said land, during their abiding 
ihece, without any grievance, hurt, or molestation of 
•mmy person, notwithstanding any writ, privy seal, great 
aeal, letters missive under signet, or otI\er command- 
ment of the king, confirming the said prescription, 
'and minting k hig^ treason in any penson who should 
bring in such writs,andso fordi, toaUachor distuA 
any such person* 
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This act, together with the duke's popularity, and 
the great estate he had in this kingdom, attached the 
English Irish firmly to his family, insomuch that, in 
Henry the Seventh's reign, they crowned the impostor 
Lambert Simnel, and were afterwards ready to joia 
Perkin^ Warbeck ; and by this act of the duke of 
York's they thought to exculpate themselvesf. .But 
when that king had trodden down all opposition, he 
took advantage of the precarious situation they were 
in, not only to have that act repealed, and to deprive 
his representatives there from passing laws rege in' 
consulto^ but also to make such a change in the le- 
gislature, as would throw the principal weight in- 
to his and his successors hands ; and this was by the fa- 
mous law of.Poyning's*. By former laws a parliament 
was to be holden once a year, and the lords and com- 
mons, as in England, were the proposers* This act, in^ 
tended to alter these points, gave occasion to many 
doubts \ and indeed, it seems calculated for the pur- 
pose of not disclosing its whole effect at once. Its prin- 
cipal purport^ at first view, seeming to be intended to 
restrain the calling the parliament, except on such oc- 
casions as the lord lieutenant and council should see 
some good causes for it, that should be approved by 
the king. The words are, that " from the next par- 
*^ liament that shall be holden by the king's command- 
^^ ment and license, no parliament be holden hereof- 
^^ ter in the siud land, but at such season as the king's 
'lieutenant and council there first do certify the 

t Kennet's English Historians, vol. 3. p. 587, 606. 
Carte, yoI. 2. p. 828. Hume, vol. 2. and 3. 
' • Lord Bacon's life of Heary VII. ap. Kennet, yo1..2. p. 
^13. 
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* kiHg^ under the great seal of that land, the causes 
^^ and considerations ; and all such acts as to them 
^^ seemeth should pass in the same parliament, and 
^^ such causes, considerations, and acts, affirmed by 
*^ the king and his council to be good and expedient 
^^ for that land, and his license thereupon, as well in 
^'affirmation of the said causes and acts, as to 
^ summon the said parliament under his great seal of 
^' England had and obtained ; that done, a parliament 
^' to be had and holden after the form and eifect be* 
'^ fore rehearsed, and any parliament holden contrary 
^ to be deemed void*." 

The first and great effect of this act was, that it 
repealed the law for annual parliaments, and made 
the lord lieutenant and council, or the king who had 
the naming of them, with his council of England, the 
proposer to the two houses of the laws to pass, at least 
of those that should be so devised before the meeting 
of parliament. But the great doubt was, as there 
were no express words depriving the lords and com- 
mons of their former rights, whether, when the par- 
liament was once met, they had not still the old right 
of beginning other bills, dr whether they were not re- 
strained to the acts so certified and returned. By 
the preambles of some acts, soon after mrde, express- 
ing that they were made at the prayer of the com- 
mons in the present parliament assembled, one would 
be inclined to think that the commons, after the as- 
sembling the parliament, had proposed these laws. 
Certsdn it is, the latter opinion, supported by the min- 
isters of the king and his lawyers, gained ground. 
For, in the twenty-eighth of Henry the Eighth^ 

^Irish statutes, vol. 1. p. 23. Coke, 4. instit. chap. 76. 
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reign, an act was made suspending Poyning^s lav 
with respect to all acts already passed, or to be pas-* 
sed in that parliament ; the passing of which act was^ 
certainly a strong confirmation of what was before 
doubtful against the house of lords or commons in 
Ireland, whether they could bring in bills different 
from those transmitted by the coimcil, since here 
they both consented to the siispension of the act to 
make valid die laws they had passed or should pas9 
in that parliament, without that previous ceremony*. 

But in the reign of Philip and Mary, by which time 
this opinion, before doubtful (for so it is mentioned 
in the act then made) was, however, to be maintained 
and strengthened, as it added power to the crown* 
The act we at present live under was made to pre- 
vent all doubts in the former, which was certaioljr 
framed in words calculated to create such doubts, tct 
be extended in favor of the prerogative. This pro- 
vides, that as many causes and consideration? for 
acts not foreseen before, may happen during the sit« 
ting of the parliament, die lord lieutenant and coun- 
cil may certify them, and they should pass, if they 
should be agreed to by the lords and commons. But 
the great strokes in this new act were two, the first 
explanatory of part of the^ former in Henry the Sev- 
enth's reign, that is, that the king and council of 
England should have power to alter the acts trans- 
mitted by the council of Ireland ; secondly, the 
enacting part, that no acts but such as so came over, 
under the great seal of England, should be enacted ; 
which made it clear, that neither lords or commons 
in Ireland had a right to frame or propose bills to the, 

*IrWi Statutes, p. 48. 
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crown, but that they must first be framed in the privy 
council of Ireland, afterwards consented to^ or alter- 
ed by the king, and the same council in England, and 
then appearing in the face of bills, be refused or ac* 
cepted in toto by the lords and commons here*. 

It is true, that both lords and commons have at- 
tempted, and gained an approach towards their an- 
cient rights of beginning biUs, not in that name, but 
under the name of Heads of Bills^ to be transmitted 
by the council ; but as the council are the first be* 
ginners of acts of parliament, they have assumed a 
power of modelling these also. The legislature of 
Ireland is, therefore, very complicated. First, the 
privy council of Ireland, who, though they may take 
the hint from the lords or commons, frame the bill, 
next the king and council of England, who have a 
power of alteration, and really make it a bill, unal- 
terable, by sending it, under the great seal of England ; 
then the two houses of lords and commons, who must 
agree in the whole, or reject the whole ; and, if it 
t>asses all these, it is presented to the king for his as* 
sent ; which indeed is but nominal, as it was before 
obtained. 

^Irish Statute^ vol. \. p. 143. 
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LECTURE XXIV. 



ViUenage»,„Thc Servi in Germamf^ mentioned by Casar and 
TacituB^ the predeceaaora of the Socmen or aocage tenant* 
in the feudal monarchy, »,,Vi^na in groaa arid villeina be^ 
longing to the landof4he Lord„„The condition ofviUeins,,.. 
The different waya by which a man may become a villein..,. 
The means by which villenage or ita effecta may be gua^ 
fiended. 

I NOW proceed to the lowest class of people that 
were in a feudal kingdom, who indeed, were not anj 
part at all of the body politic, namely copyhold tenants^^ 
tenants in ancient demesne^ and villeins^ on which I 
shall not much enlarge, as villenage is worn out both 
in England and Ireland ; and though the two former 
are common in England, yet there are none such ift 
this kingdom* I shall begin with viiknagej though 
the lowest, kind, as I apprehend the other twqby the 
tacit consent of their lords, have for ages, from being 
villeins acquired the privileges that distinguished 
them from such. 

In a former lecture I gave it as my opinion, that, 
while the nations of the north continued in Germany, 
there was no such order of men among them ; but 
that the persons among those people who were called 
9ervi by Caessv and Tacitus, were the predecessors 
of the socmen or socage tenants in the feudal monari 
chy ; though they certainly bad not all the privileges 
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the socmen acquired, and that after their settlements 
in their conquests, this rank was introduced, and 
formed out of their captives taken in war, in imita*. 
tion oi the Roman slaves. In this I am strongly sup* 
ported by my lord Coke, who quotes Bracton, Fleta, 
and the Mirror, concerning their origin, to the follow- 
ing purpose : ^^ The condition of vitteins who passed 
^^ from freedom into bondage in ancient time grew 
^^ by the constitution of nations, and not by law of na^ 
^^ ture ; in which time all things were common to all, 
^' and by multiplication of people, and making proper 
*^ and private those things that were common, arose 
^^ battles. And then it was ordained by constitution 
'^ of nations (he means by the tacit consent of civilized 
*^ nations) that none should kiU another, but that he 
^^ that was taken in batde should remain bond to his 
^^ taker for ever, and he to do with him, and all that 
^^ should come of him, his will and pleasure, as with 
f^ his beast or any other cattle, to give, or to sell, or 
^^ to kill. And after, it was ordained for the cruelty 
*^ of some lords, that none should kill them, and that 
*^ the life and members of them, as well as of freemen, 
«( werejln the hands and protection of kings, and that 
*^ he that killed his villein should have the sam« 
^^ judgment as if he had killed a freeman^." Thij, it 
falls also to be observed, is the very account the Rof 
man civil law gives of the original of servitude. 
. Villenage, therefore, was a state of servitude, erecl^ 
ed for the piupose of doing the most ignoble, labori* 
ous, and servile offices to the lord, according to his 
wrill and pleasure, whensoever called upon ; sucH as 
the instances LUtkton gives, of carrying and recarry« 
•Coke on Litdetoni lib. 2. ch«ip. 1 1. $ 179. 
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hig dung, and spreading it on his lord's land. Brae* 
ton thus defines it, purum villenagium esty a quopres^ 
tatur servitiunt incertum indeterminattan, ubi scire non 
poterit vespere quale servitium^ fieri debet mane^ viz» 
Ubi quis facer e tenetur quicqtud ei prasceptum fueriu 
So the most honorable service^ the military one, was 
free, and its duties uncertain. The next in rank, the 
socage was free, and its duties certain. This, the 
lowest, was servile, and its duties uncertain*. 

Of those villeins there were two kinds, villeins 
belonging to the person of the lord and his heirs, 
which our law calls vilkins in gross, and mlleins he" 
hnging to the land of the lord, and who, in conse- 
quence of the lands being aliened went over to the 
new acquirer, without any special grant. These 
were in the Roman law, called, servi adseriptifii gleha^ 
that is, slaves annexed to the soil, and by our law- 
yers mlleins regardent to a manor ; for manors were, 
anciently, thus distributed. After the lord had reserv- 
ed to himself a demesne contiguous to his castle, 
sufficient for the purpose of his house and his cattle, 
the remainder was generaBy divided into four parts ; 
the first for settling such a number of military ten- 
ssits as might always more than suffice to do the ser« 
vice due to the superior lord ; the second for socage 
tenants, to plow th« lord's demesne, or in lieu thereof, 
to render cocn, cattle, or other things as stipulated by 
him ; the third for villeins, for the purpose of carry- 
ing dung, felling timber, making inclosures, and other 
servile offices, as required by the lord at his pleasure ; 
and the last share of land, was called the toasiey of 
vcmmofiy being generally woodl^id, and coarse pas^ 

*Bra£ton,lib. 4. cap. 29* 
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ture, the wood for the lord's hunting, for supplying 
him with timber at his pleasure, and the tenants with 
reasonable estovers as they are called, out of the 
woods, in those three articles, hotisebote for the sup- 
port of their houses, sloughbote^ for their utensils of 
husbandry, and firebotCy for fuel ; and the pasture 
for the cattle of all the tenants, military, socage, and 
yiUeins in common. This was the usual method of 
distribution, not however into equal parts, for the 
demesne and waste were generally much the largest, 
nor always ^into the same number of parts, for this 
varied according to the quantity and quality of the 
land, whether better or worse, and the military ser* 
vice reserved, whether lighter or heavierf. 

From this distribution we may see that, in most 
Bianors, there was land which, having been originally- 
set apart to the use of the villeins, was called villein* 
land, which retained its name, and was liable to the 
same name, and servile services, though it had come 
into the hands of freemen, who, consequendy, though 
free, might hold lands in villenage, and be obliged to 
do the same uncertain services as a villein was. Few 
freemen however we may supp6se, would submit to 
such uncertain burthens, and therefore when they 
took such lands, the lord generally reduced the ser- 
vice to a certainty, and diis tenure, because of the- 
low nature of the duties they performed, was also, 
though abusively, called vilknage. But speaking 
with propriet)% it was socage, the tenant being a free- 
man, and the services certain. Certainty of service 
being, as I havepften mentioned, the grand character- 

fReliq. &pelm. 351. Barington on the statutes 270. et 
«eq. Gurdcm's hist, of Court-BaroQ apd Court-Leet, p. 573* 
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istic that distinguished the socage tenure from the 
military above it, and from villenage below it. 

Let us now see what kind of property this rank of 
people had in their persons, their land^and their. chat- 
tels ; for from what has been already observed, some 
kind of property they must have had, or they could 
not have performed the services. And the first nile 
is, that, with respect to every person but his lord alone, 
a villein was perfectly a freeman. His life, his liber- 
ty, his property, were equally protected by the law, 
as those of any other person. He could acquire^ he 
could alien property, he could be 'plaintiff in all kinds 
of actions whatsoever ; but ifdefendant he might plead 
his being a villein. As to his lord, his case was ve- 
ry different. His life, indeed, his liberty, his Umbs, 
were under the protection of the king ; and if inthes6 
he was injured by his lord, the lord should be punish- 
ed at the suit of the king, as in the case of any other 
subject, but not at his own suit. However, there was 
two excepted cases, where the law (for they most cer- 
tainly punished the two detestable crimes of murder 
and rape) gave a villein actions against the lord, name- 
ly an appeal^ that is an accusation in his own name of 
murder, where the lord had killed the villein's ances- 
tor ; and appeal of rape, where the lord had ravished 
his neif^ for so a bond woman, or female villein, or 
neif^ is called in our law. And here if the lord wa» 
found guilty, the villein, or neif^ were by that judg- 
ment msmumized for ever. For it would have been 
a glaring absurdity, to have afteiward trusted them 
in the power of the heir of that lord, whom they had 
hanged. Neither had a villein, with respect to hia 
daughter, the sam^ power of disposing her in mar- 
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riage without the lord^s consent as he had of ^% son. 
And this distinction was founded upon solid reason, 
for the son of a villein, after his marriage, and his is- 
sue, continued in the same plight as he was in before, 
Tilleins to the lord ; but the daughter, by her mar- 
riage, passed into another family, aind her issue were 
either to be freemen, if her husband was free, or vil- 
leins to the other lords, if her husband was such ; so 
that the lord had a very important interest in his see- 
ing his villein's daughter married to another villein of 
his. This previous consent, however, wore out by de- 
grees, and by the custom of particular places, a certain 
fine was all that the lord could claim for the marriage. 
With respect to the lands the villein held from his 
lord, and also as to his chattels, or personal fortune, 
he was only tenant, or possessor at the will of the 
lord ; for he the lord might resume the one, or take 
possession of the other whenever he pleased ; but in 
the iiiterim they were the villeins, and he might con- 
vert the profits of them to his own use, unless they 
were also in being and seized ; the seizure of them 
being what made the absolute property in the lord. 
And the case was the same with respect to purchases, 
or acquisition of lands or goods ; for before the sei- 
zure, or some other public act equivalent thereto, the 
villein might alien them as well as the goods he had 
held before at the will of the lord, and the alienation 
was good against the lord, and the reason of this was 
undeniable. For it would have put a total stop to all 
commerce both of goods and land,'if every buyer was 
obliged, at his peril, to make enquiry, and to take 
notice whether the seller may not possibly,, in truth, 
be a villein to some one of the many lords in the 
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kingdom ; and it would have been highly absurd to 
allow tHe lord to stize the lands, or goods in the 
hands of the purchaser, when he might seize the pur- 
chase money likewise in the hands of his villein, the 
seller ; I say it is the seizure, or some other public 
act equivalent thereto, that vests the property in the 
lord ; for, in all cases, an actual seizure was not pos- 
sible. A few instances will clear up thisf . 

If the villein purchases lands in possession in fee 
simple, fee tail, life, or years, the lord should, if he 
had a mind to make them his, enter, and claim them ; 
or if, for -fear of danger, he dare not enter, should 
come as nigh to the lands as he dare, and claim them 
there. And this was sufficient to vest the estate in 
the lord, according to the nature of the estate the viU 
iein had in it, and to defeat a future purchaser ; even 
though the lord should suffer the villein to continue 
in the possession. For the purchaser is obliged, at 
his peril, to take notice of all legal acts of notoriety, 
done respecting the lands he purchases. But if the 
villein purchases land not in possession, as suppose a 
remainder, or reversion, where there is a prior es- 
tate for life or Kvcs, or in tail, in another person in 
being ; here the lord cannot enter, for that would be 
disseizing, and doing wrong to the immediate ten- 
ant of the freehold ; and if he waited till that estate 
was spent, and the reminder or reversion was to 
come into possession, the villein might have aliened 
them before, and so defeat his lerd. -He should, 
therefore, in such case, come to the land, and clmta 
the reversioli or remainder, as his villein's purchase. 
And this act presently is sufficient to vest them, the 
reversion or remainder in him, and to defeat a future 

t Coke on Littleton, lib. 3. chap. 1 W 
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purchaser. So if a villein purchased an advowson^ 
or presentation to a living, where the parson of the 
church is living, the lord cannot present, which is the 
proper act to gain possession of the advowson. For 
the church is full of an incumbent, but he shall come 
to the church, and claim the advowson as his villein's 
purchase ; and this vests the advowson in him, and 
will defeat a future alienation by his villein. In the 
same way with respect to goods ; the lord may eith« 
er seize them, and retain them in his own hands, or 
may come to the place where they are, and openly 
claim them before the neighbors, and seize a part of 
them in the name of the whole goods his villein hath / 
and this shall vest the property in him, though he 
leaves the possession still in his villein , and if he adds 
the words or may have, it vests the property of goods 
after acquired, though it is otherwise of lands. 

From this power of the lord as to his villein's prop- 
erty, it appears the villein can bring no action rela- 
tive to the property against him ; for all such actions," 
being either to recover the thing itself, or damages 
for the wrong done, in both cases, it would be use- 
less, and improper. For, inasmuch as the lord had 
right to take, the taking could be no injury, and to 
give damages even for a personal injury would be 
absurd and nugatory, since the lord might immedi« 
^tely, as soon as recovered rightfully, retake them 
jErom his viUein* Tlierefore Littleton says, ^^ a vil- 
^^ lein cannot have an appeal of maim against his lord 
^^tkat hath maimed him V For, as the law then 
stood, ?naiii» waa only pmitsfaable by fine and im« 
prisoninei]^ at the suit of the king, or by damages, 
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in an appeal of maim, at the suit of the party. Neith- 
er could he have an appeal of robbery against him, 
though that offence, with respect to freemen, was 
capital ; for the lord having aright to take, could not 
be guilty of robbery. However, there was one excep-^ 
ted case, wherein the lord could not take things out 
of his own villein's hands and wherein the villein also 
might maintain an action against him ; but ttien, in 
this case, the villein acted not in his own right, but 
in that of another, in autre droit y as our law says, 
which was when a villein was made an executor. 
For here he acted not in his own right, but as repre- 
sentative of his testator, for the performance of 
whose will, and for no other purpose, he had allowed 
to him this possession against his lord, and this right 
of action against him. 

Let us now see how many different ways a man 
might be a villein, how many ways the villenage. Of 
its effects, may be suspended, and how mtoy ways 
it might be totally destroyed. 

Now a man might be a villein either by birth, or 
become such by his own act. With respect to birth, 
our law considers only the condition of the father, 
whether free or villein, contrary to the civil law, 
where the maxim is partus sequitur ventrem. Our 
rule seems more agreeable to natural reason, as the 
husband is master of the family, the head of the wife, 
and supposed, at least, the principal party in the pro-. 
ductionof the offspring. Yet the Roman law is not 
therefore to be charged with absurdity, it proceeding 
on a principal peculiar to itself, namely, that they al- 
lowed no matrimony but between free persons ; a cof 
b$ibitatiou between two ^ves, or oetween a (lave 
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and a free person, was cdUtdContuiermum^ not Nuptiw 
nor Matrimonium ,' and to such a commerce their law 
did not give such continuance, or entire credit, as to 
presame the father to be certain. A free*woman who 
so far disgraced herself as to cohabit with a slave, 
they supposed equally guilty with others ; and there« 
fore as the father was uncertain, in yoo^r^m liber tat is^ 
Aey presumed him a freeman. And, on the contra* 
ry, though a freeman cohabited with a slave, that law 
gave no credit to her constancy, hut rather supposed 
the issue begat by one of her own rank, another 
slave. But in England, if the father was free or 
slave, the issue was so $ for our law admitting such 
marriages as good ones, upon the maxim, whom God 
hath joined let no man sunder^ gave them an entire 
credit. What then shall we say was the case of baa^ 
tardsy idiere the father was entirely unknown, and 
who were ^liinul/ius. Some old opinion in England 
indeed held, that if the mother was a neif, because 
she was certmn, the issue should be a villein ; but this 
doctrine' was exploded, and it was settled that, as the 
child was, by our law, to follow the rank of his father^ 
and who that was, was entirely uncertain, it should 
foe universally presumed in favor of liberty, that the 
father was a freeman, whatever the mother was* A 
bastard, therefore, could not be a villein, but by his 
own act ; and how a man could become so I shall 
next proceed to shew^. 

There was then but one way for a freeman bom 
to become a villein, I mean in the latter ages, when 
the practice of making slaves of captives taken in war 
ff ent into disuse, and that was by his adnussion and 

*Litdeton; $ lar, lae. 
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confession. For volenti nan fit injuria is a maxim of 
all taws, and in the ancient times of confu&ion, it 
Wfight be an advantage, at some times, lo a poor free* 
man to put himself, even in this law manner, under 
the protection of a lord that was both powerful and 
humane. But so careful was the English law of lib- 
erty that it did not allow every confession or admis* 
lion to conclude against a man's liberty, but s^ch an 
one only as could not proceed from misca]ce, inadver- 
tance, or constraint. The confession must be made 
in a court of record, and entered on record. Thea 
indeed was it c(»iclusive, for it is a maxim of our law, 
that there is no averring against a record, that is, 
charging it, or the contents diereof, with falsehood* 
For if that could be, property could never receive a 
final determination, nor a man be certain that the suit 
that he had obtained might not be renewed against 
him*.^ 

Biit the law went farther in its precautions, and 
would not suffer any confession, even in a court of 
record, to destroy liberty. If a man came voluntarl* 
fy into such a court, and made an extrajudicial con* 
fession, that is where there was no suit depending, 
and contested in that court, it could not bind him. 
The . confession, to bind, must be made in such a 
eourt,and in a suit litigated there; so that there might 
be no room afterwards for pretending surprize, error, 
constraint, or terror. Thus, if a stranger brought 
any action against a man ( for if the lord brings any 
action, except one kind only, against his villein, he 
the villein, is thereby manumized, as I shall observe 
hereafter) I say, if a stranger, A, brought an actioa 

♦Littleton, § 174. 
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against B^ and B, to bar A, of his action, pleads on 
tecord,as he may, that he is viilein to C, this con* 
fession shaH bind him, and he shall be C's* villein, 
though he was in tmth a freeman ; yea though A, in 
that very action, had replied that B was a freeman, 
and had even proved him such : And indeed this 
was but a just punishment, for his fraudulent attempt 
to deprive A of his action. 

Again, if a lord, claiming a man to be his villein, 
bring the writ called nativo habendo^ the proper one 
to prove this fact, that the defendant was his villeiQ, 
and the defendant confesses himself judicially so to 
be, he and his issue are bound, though he was free 
before ; or if the defendant, in such case, pleads he is 
a freeman, and the lord, to prove him his villein, 
produces the defendant's uncles, or cousins, who 
4swear, that they and their ancestors, from time im- 
memorial, or from time antecedent to the separation 
of family, have been villeins to that lord and his an- 
cestors, whatever becomes of the original suit, they 
themselves thenceforwards are the lord's villeins; and 
though they were in truth free, it is but a just punishi- 
ment, as I observed before, for the foul attempt of 
reducing their kinsman to slavery. However, as we 
must allow that every man is fond of his own and his 
posterity's liberty, we must accordingly believe that 
these instances of freemen becoming slaves volunta- 
rily were very rare, and, that the majority of villeins 
were sudi as were so by birth. Before I leave this 
head, I should observe that, with respect to the issue 
€^ men becoming villeins by their own confession, tl^ 
issue bom after tl^e confession alone were bond, as 
being so hom^ and that the children bom before, re* 
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tained thjB liberty they had acquired by their births 
Villenage could not only be totally destroyed by 
many means ^ but also might be suspended for a 
time, and afterwards revive. The suspension arose 
from some subsequent obligation the villein^ or neif, 
happened to lie under, which the law considered, and 
favored more than the lord's right in his villein, or 
neif ; therefore, if the king made a villein a knight, 
such a creation, being for the defence of, and to in- 
crease the military strength of the realm, and the per- 
son obliged to serve accordingly, his state of villenage 
was suspended, not destroyed. For, if he was after- 
wards degraded from his order, he became the lord's 
villein again, so if a villein became a monk profess- 
ed, jnow was he obliged to live entirely in his monas- 
tery, and spend his time in prayers and other spiritu- 
al exercises, duties inconsistent with his service as a 
villein ; and those being performed to God, were pre- 
ferred to the interest of the lord ; but if such monk 
was deraigned, that is, degraded from his order, and 
turned out of his monastery, he became a secular man 
again, and the lord's right revived. But if a villein 
is made a secular priest, he not being confined to a 
monastery, nor his whole time dedicsited to the ser- 
vice of God, he is still a villein and obliged to attend 
his lord at all times, when the stated times or occa- 
sions of his new duty do not employ him. So if a 
nief marries a freeman, the* right of the husband in 
his wife, as founded on the law of God and nature, 
is preferred to the lord's, though prior, which 
is fo\inded only on the constitutions of nations i 
She, therefore, is privileged, and a free woman dur- 
ing the coverture ; but if the husband dies^ or a di- 
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TOTce happens, then it she a nief again* But it may 
be asked, shall the lord thus, without any fault of, or 
consent from him, be, by the act of others, deprived, 
even for a time, of his right in his villein, and the ad* 
vantage thence arising? I answer, though the law, 
fot the public good, suspended the villenage, it did 
not leave the lord without redress for the wrong done 
unto him. For, in the cases of profession and mar- 
riage, the lord shall have his action against, and re- 
cover the damages he may sustain, from the abbot 
who had admitted his villein a monk, or the hus- 
band who married his neif ; but agiunst the king 
who has knighted his villein, he cannot have an ac- 
tion, for, according to the principles of the feudal 
law, to bring an action against the king is a breach 
of fealty : it is charging him with injustice, and with 
breaking that mutual bond, whereby he is tied to his 
vassals a^ strictly as they are tied to him. But he 
shall not be without remedy. He jshall have his ac- 
tion, and recover damages against those, who by 
their aid, advice, counsel, or recommendation, pre- 
vailed on the king to make his villein a knight. Coke 
mentions two cases more, wherein I cannot say so 
fully as he says, the villenage itself is suspended, as 
that the ejects thereof are suspended, as to a certain 
place ; and both these are in honor of the king, one is 
when a villein escapes from his lord, and has con- 
tinued for a year and a day in the demesne of the 
king, doing service to him as his villein. The lord 
can neither seize him, nor even bring a writ of na^/- 
90 habendo agsdnst him while he continues in the roy- 
al demesne. The other is where a villein is made a 

J 
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seeular priest in the king's chapel. The lord cannot 
seize him in presence of the king*. 

We shall next have a more agreeable subject, and 
by considering the many ways the law of Eng^d 
hath contrived to destroy villenage, have the pleasure 
of observing its natural bent toward the equal liberty 
of mankind, and how it rejoiced to shake off the 
shackles of servitude, even in those day$ when it ad- 
mitted it. 

*Coke on Littleton, lib. 2. «hap. 11. 
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LECTURE XXV. 



The methods invented to destroy villenage„.,The bent of the 
law of England towards liberty. .„Cofiy hold tenants „„Ten* 
wtts 171 ancient demesne, 

RELATIVE to villenage, the following are the 
words of the ancient judge Fortescue, who wrote a 
treatise on the grounds of the English law, for the in- 
struction of his pupil, the unfortunate son of the un- 
fortunate king Henry the Sixth. Ab homine^ £s? pro 
vitio introducta est servittts ; sed Ubertas a Deo homi" 
nis est indita naturas* ^uare ipsa ab homine sublata 
semper redire gUscit^ ut facit omne quod libertate na- 
turali privatur^. We are now to see how, and in 
how many ways, our law favors this natural propen* 
slty to liberty. And the first and plainest is a di- 
rect enfranchisement, or, as the Romans call it, manU'^ 
mission* This, in the ancient times, before writing 
was common, used to be done, as all their important 
acts, (for the better preserving them in memory) in 
great form, ^i servum suum Uberumfacit^ in eccle-^ 
sia^ vel mercatOy vel comitatUy vel hundredOy (that is^ 
the county cotirt or hundred court) coram testibtiSj &?^ 
pahmfaciaty et liber as ei viasy fcf portas conscribat 
dtpertasy &f lanceam, &f gladiumy vel qua lihrorum ar" 
ma in manibus eiponat\. But after the uae of writ* 

♦Cap. 42. 

tWilkfais, Leg. Anglosax. 
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ing became common, the method was by the lord's 
deed (mentioning him to be his villein, and express- 
ly enfranchising him) sealed by the lord's seal, and 
attested by proper witnesses, as other deeds between 
freemen should be*. 

Before I go farther, I should observe the favor of 
the English laws to liberty in that, by it all manumis- 
sion, of what kind soever, was absolute and irrevoca- 
ble. Once a freeman, and ever so ; whereas by the 
civil law, a freedman was bound to many duties to- 
wards his patron. A relation between them still sub- 
sisted,, and if he was guilty of ingratitude, that is, of 
any of the many offences their law marked as such, 
he was again to be reduced to slavery. 

But besides this species of express enfranchise- 
ment, there were many implied ones. First, by the 
4ct of the lord alone, and others by construction of 
law, upon the act either of lord or villein. By the act 
of the lord aloixe, namely, if he had entered into any- 
solemn certain contract with his villein, giving him 
thereby either a permanent right of property, or a 
power to bring an action against his lord. In such 
cases he was instantly manumized, without express 
words ; for, otherwise, he could not h§Lve the benefit 
of the gift intended, and the lord's act, in such cases, 
should be construed most strongly against himself. 
As if the lord gives land to his villein and his heirs, 
or to him and the h^irs of his body, or to him for 
life ; immediately on the giving livery and seizin, 
which was, as T have often observed, what complet- 
ed an estate of freehold, and x^ade it irrevocable^ the 

*Formulare Anglicanum, tit. Grantis i^ Manumissions 
•f Villeins. 
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iriUein became ^ee. Otherwise be could not enjoy 
the benefit of the grant, or protect it against his lord. 

^The same was the case if the lord gave him any- 
certain property, as a bond for the payment of a sum 
of money, or a yearly annuity, or a lease of lands for 
years. The villein could not securely enjoy the bene* 
fit of the gift, without being able to bring an action 
against lus lord, and consequently being free against 
him. Yea, though the annuity or lease of land was 
but for years, the manumission was absolute forever, 
and not suspended for the years only ; which was 
different from the cases I put in my last lecture, of 
viUenage being suspended by the act, not of the lord, 
but another person ; but here where the lord himself, 
by his own act, set him free, though but for a time, 
he was free for ever. But if the lord gave his villein 
lands to hold at will ; this being of the same nature 
with the proper holdings of villeins, and the lord 
having reserved in his own breast a power of ousting 
whenever he pleased, the villein gaining thereby no 
certain projperty, he continued in his former situation. 

Secondly, a man may be enfranchised without eJb- 
press words, by construction of law, operating on the 
act either of the lord or villein. If a lord had a mind 
to dispossess his villein of lands, or of goods, he had 
a right to enter on the lands, or seize the goods with* 
out ceremony ; but if, waving this right, he brought 
an action against him for them, or if he brought not 
any action personal against him, but the one of JVa^/. 
vo Habendo^ the villein was enfranchised, whether the 
lord recovered or not, or whether he prosecuted the 
action or not. For when he omitted the easy reme- 
dy the law appointed, and brought his villein into 
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court to defend his right, he admitted him to be » 
person that could stand in judgment against him, and 
litigate with him ; that is, to be a freeman. But it 
must be observed this enfranchisement did not com- 
mence immediately from the taking out the writ, 
which was the commencement of the action, but from 
the appearance of both plaintiff and defendant, and 
this for the benefit of the lord ; for odierwise, as Coke 
observes, a stranger, by collusion with a villein, might 
take out an action against him in his lord's name. 
To which I may add, that the lord might have intend- 
ed his action against a freeman of the same name with 
the villein, and the shel-iflF might have summoned the 
villein by mistake. Inthi3case itwas hard that the lord 
should suffer, {fe-therefore might, when he saw the 
villein ready to appear, nonsuit himself, that is, de- 
cline appearing ; and then the villein could not ap- 
pear, and therefore was not enfranchised. But if h8 
went on, and suffered his villein to appear, and con- 
sequently eiuibled him to plead against him, he must 
have abided by the consequences of his own folly, 
and his nonesuiting himself afterwards could in no« 
sort avail him*. 

A villein might likewise be manumitted hy his 
lord's bringing a criminal action against him, though 
this was no admission of permanent property in him, 
or of his capacity of standing in law against him as 
a freeman ; as if the lord brought an appeal of felony, 
as. of murder, or robbery, against him. If he was- 

*Hidkes. dissert, epist. p. 13. et seq. Brady's hist. p. 82, 
Fitzherbert'snaturabre.vium, p. 187, 189, 190. Cow^ 
cll^s interpreter, voc. copiebold. Coke on Littleton^ lib. 2", 
chap. n. 
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acquitted he might be enfranchised, because he might 
be entitled to recover damages for the malicious pros- 
ecution, and the danger his life had been in ; and 
damages he coidd not recover without being a free« 
man, I say might be enfranchbed, because he might 
recover damages. For in this case a distinction is to 
be taken, whether the villein was, before the appeal 
brought, indicted at die suit of the king for the same 
offence, or was not. If he was not, the acquittal 
shewed the prosecution to be malicious, and the vil- 
lein was entitled to recover damages, and so to be free. 
But if he had been indicted, there were no grounds 
to suppose the appeal brought maliciously. The 
finding the indictment by the grand jury was a pre* 
sumption of his guilt. The lord had a rational ground 
for bringing his appeal, and he had a right to bring 
k for the punishment of his villein, if guilty. Oth- 
IKTwise he could not have him hanged, for the indict- 
ment at the king's suit mig^t not be prosecuted, or 
the king might pardon. In such case, therefore, 
there being no malice presumed, the law gave no dam- 
ages, and consequendy no enfranchisement. But the 
lord^s bringing the writ called Nativo habendo against 
his villein, namely, claiming a man to be his, as such, 
was no enfranchisement, for that would defeat the 
ends of the suit ; and the law allowed the lord a pow- 
er to seize his villein without further ceremony, it did 
not precisely compel him to that method only, for his 
villein might be at too remote a distance, or under 
the protection of persons too powerful. But if, after 
^pearance, the lord suffered himself to be nonsuited, 
in this action, it was an enfranchisement. 

The law> likewise, enfranchised in some cases on 
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the act of the villeiii himself, as if the lord kadheea 
found guilty in an appeal of murder, brought by tnd 
villein, or of ra^ie by his neif ; but these I mentioiw6d 
in the last lecture, and the reason is apparent* 

By all these various ways the number of villeins 
insensibly diminished, and the nuioiber of freemen 
continued to increase, in every reign ; but what gave 
the finishing stroke to servitude were the confusiood 
occasioned by the two contending houses of York and 
Lancaster ; when the whole kingdom* was divided, 
and every lord obliged, even for his own seearityy. to 
take part with one side or the other ; and when once 
engaged, necessitated to support his party witk his 
whole force. Villeins were, therefore, emancipated 
in prodigious numbers, in order to their becoming 
soldiers. Many of such, also, who had not been 
formerly eniancipated, in those times of distraction, 
fled for self preservation to London, and other cities^ 
where, being absent from their lords,, they were look- 
ed upon as free ; and where they generally continu* 
ed, even after these troubles had ceased, unknown 
to the heirs of the ancient lords ; and in consequence, 
for want of proof of their servitude within fifty years 
last past, (which was the time of limitation for diia 
action) most of them and their posterity became free. 
When things afterwards became composed, under 
Henry the Seventh, many of these persons were by 
the heirs of their former lords reclaimed, and recov* 
ered as villeins, though, undoubtedly, the fiir greater 
part escaped undiscovered. But even in dtose ac- 
tions that were brought, both judges and juries were 
very favorable to the persons claimed ; the juries out 
of favor to liberty, and the judges, I presume, fol- 
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lowing the policy of that reign, one of the great ob- 
jects of which was the depression of the great lords ; 
to which nothing could more contribute than the les- 
sening the number of the persons who were held in 
such strict dependanceby them,, and the profits of 
whose industry they had right to seize, to increase 
lihdir weakKand their power f. 

Another thing which had, long before that period 
lessened their numbers, was the rise of copyhold ten- 
ants. These are persons who are said to hold lands 
«f toiUy but accoriCng to the custom of a manor ^ and 
ihos^ arose from the villenage tenants, as I conceive, 
by the following means. When a succession of mild 
and humane lords had neglected, for a long time, to 
seize thi»r villeins g^ods, or to exact villein service, 
so diatno memory remained of their having made 
use of such a practice, they came to be considered in 
another lig^t, and became exempted from that seizure 
by prescription. For the lord claiming a villein in a 
nativo habendo^ must plead, and prove, that he, or his 
ancestors, had exacted such services, from the person 
claimed, or his ancestors, otherwise he failed. There- 
fore, in the case I have mentioned, though a future 
lord had an inclination to depart from the practice of. 
his predecessors, and revive his rights, he could not 
recover them for want of proof ; and these persons 
so long indulged, became freemen. However their 
lands, (they being only tenants at will) might still be 
resumed, until, at last they got, likewise, by the' same 
kindof prescription, a permanent right in them also, 
in the way I now shall relate. 

If a lord had g^ven his villein any certain estate, it 

tCarte, hist, of England, vol. 3. p. 844. 845. 846. 

ft 
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was, as I before obsenred, ao absolute manuinissioa 
for ever. But spmc lords, either in reward for ser* 
vices done, or out of bounty, gave many of those un* 
derling tenants, if not an absolute right to their hold- 
ing^ at least, a fair claim and title to a permanent es« 
tate, which, in honor, the lord or his heirs could not 
defeat, and yet kept them in a particular kind of de* 
pendance, between freedom and absolute villenage. 
But the question was how this was to be done ; for if 
the lord had given him a deed, to assure him the 
lands, and so entered into a contract with him, he wav 
entirely emancipated* The way was then for the lord 
to enter into the roll of his court, wherein he kept the 
list of his tenants, that he had given such an one an 
estate at will, to hold to him and his heirs, or to him 
and the heirs of his body, or to him for life or years ; 
and these directions being constantly complied with, 
grew by length of time into established rights, and 
they came to be called tenants at willy according t^ 
the custom of the manor. 

They were still called tenants at will, because, thej 
had been originally such, for they were never consid^ 
ered as, nor dUltdyfreehoUers, until very lately, in 
one instance, they were admitted to vote for members 
of parliament, and their votes allowed by the house 
of commons. This decision was greatly exclsumed 
against by the tories, who were foiled by this recep* 
tion, as proceeding from a spirit of party, and as be- 
ing contrary to the rules of the ancient law, as it cer- 
tainly was. But, on the other hand, it was agreeable 
to common reason and justice, and to the spirit and 
principles also, though not to the practice of the an- 
cient constitution. For when Edward the First lays 
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iiiov^ this maxim, jutt ad omnes pertinent ab omnibus 
4ebent tractariy what reason can be assigned why a 
copyholder for life, who has a valuable, and as cer- 
tun estate, in fact, as a freeholder, though called by 
a different name, and who contributes equally to the 
taxes and expenses of the government, should not have 
equal privilege8,and be equally intitled to be represent- 
ed.' They are called copyholders^ from the evidence 
they had of their titles. The evidence that freemen 
had of their estates in land was either a deed^ if the 
grant was by deed, or if it was without deed, the /iv- 
try and stizen^ attested by the witnesses present ; 
hut die copyholder had no deed, neither was livery 
and seizen given to him, as he was originally but a 
tenant at wilh His evidence, therefore, was a copy 
of the rule entered in the lord's court roll, which was 
his title, and from hence was he named copyholder^. 

The peculiarities attending this kind of tenure, 
that distinguished it from other tenures, arose from 
their being considered as tenants at will. Hence arose 
liiat ancient opinion, that if a lord ouBted his copy- 
holder, he could have no remedy by action in the 
Idng's court against him : But had this been the law 
^at since prevailed, all copyholders had been long 
^lice destroyed* Therefore, in Edward the Fourth's 
reign, it came to be settled, that if the lord turned out 
his copyholder, he might well maintain an action of 
ejectment against him, as a tenant for years could, or 
Mse might sue the lord in equity to be restored. 

Froi)a the same principle of its having been an estate 
«t will, arose the right of the lord to a fine, upon the 
change either of lord or tenant ; upon the change of 
l^itsherbert's natura brevium, p. 28. Kitchen on Courts, 
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the lord by the act of God only, that is by his death ; 
upon the change of the tenant, either by the act of 
God, by his death ; or by his own act, by his aliena- 
tion. But the tenant paid no fine on the lord's aliea»» 
tion ; for if he was so to do, he might be ruioed bf 
being frequently charged. These fines were an sus^ 
knowledgment of the lord's ancient right of removiag 
them, and were, in some places, by custOQiy fixed at a 
certain rate ; in others, they were uncertain, smd s^t> 
tied by the lord : However, he was not allowed to 
exact an unreasonable one, for if so, the tenanjcjr 
would have been absolutely in his power, and of th^ 
reasonableness of the fine the judges of the kiiig^ 
courts were to determine. 

I mentioned the alienation of copyholders, but to 
alien directly they could not, being esteemed but teiw 
ants at will, yet what they cannot directly do, they 
may indirectly, by observing certain forms ; that is, 
by surrendering to the lord, to the use of such a per- 
son, and then the lord is, in equity, compellable to 
admit into the copyhold the person for whose use it 
is surrendered. These siurenders are either made 
in the manor court, or out of it. If made in court, 
it is immediately entered in the court roll ; if out of 
court, it should be presented at the liext court day^ 
and then entered. The surrender out of court* most 
be made to the lord himself, or to the steward of tht 
manor, or it is not good ; 'except in some particular 
manors by custom, where it may be surrendered to 
the lord's bailiff, or to two or more of the copyhold- 
ers, who are to present it at court. When a sunreti^ 
der was made, the lord was only an instrument to 
hand it over, and therefore must admit that grantee 
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into liich estate, and no other, whom the grantor had 
appointed in his surrender. In many cases a court of 
equity will supply die want of a surrender. 

Copyholders could not devise their lands by will 
fer two reasons. First, that, in general, lands were 
not devisable tUl die reign of Henry the Eighth ; and 
for another reason peculiar to themselves, that, being 
caiDed tenants at will, they were not looked upon to have 
a sure and permanent estate. But when, after the 
invention of uses, a way was found out to evade the 
general law, and to make lands go by will, by the 
owner granting his estate to another for the use of 
of hiknself, die grantor, for life, and after, for the 
use of such persooB as he, the grantor, diould name 
in his will ; and when courts of equity were found 
disposed to oblige the grantee to perform the trust he 
had undertaken, in imitation hereof, copyhold estates 
began to be surrendered to the lord to the use of the 
copyholder's last will ; and then the lord, after his 
death, was obliged to admit such person as he ap- 
pointed in such his will, and in die mean time, the 
copyholder enjoyed during his life, for the surrender 
only did not transfer the estate, except it was to the 
lord's own use. If to any other use, the lord was 
but an instrument, and the land remained in the sur* 
renderer until the admittance ^t the new tenant; 
which^ in the case I have put, could not be dll the old 
one was dead. 

Anoth^ peculiarity arising from the same source, 
there being tenancies at will, was, that neither the 
husband could be tenant by the courtesy, nor the 
wife tenant in doiicer. The reason was, that every 
estate at will determined by the death of the tenant^ 
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teitiier could an estate tail b» created of a copyhold ; 
for the statutes De Donis extended not to them^ and 
therefore, if a gift was made in such words as would 
at this day create such an estate, it would be in the 
nature oi^fee simple conditional at common law* 
However, by srpecial custom in particular m^^or^y 
copyhold might be entailed ; might go to the tenant 
by the courtesy, and the wife jpaight be endowed 
thereout*. 

Thus much I have thought requisite to shew the 
general nature of this tenure, and of its origin....^ 
More would be needless to say here, as there are no 
such in this kingdom, though the law relating to them 
makes a considerable part of the law of England...* 
For the same reason I shall be very short as tc» the 
tenants in ancient demesne. 

Lands in ancient demesne are the estates thot-tfae 
king had, as king, to support his family, and other 
expenses, and were anciently unalienable. They 
were the lands of Edward the Confessor, and tht 
Conqueror. But as the king could not n^e profit 
of them himself, they were given to tenants of two 
kinds, freeholders and copyholders. The law widi 
respect to them stands as it does with other free* 
holders and copyholders, except that they have some 
peculiar privileges. The general reason of these 
privileges was, that the freeholders were originaUy 
socage, and the copyholders the villetiage tenants of 
the king, and had these privileges granted to them 
because they were supposed constantly employed on 
the king's land, to furnish him with com, cattle, and 
9ther necessaries ; and their privile^s have continued^ 
. *C©ke on LitUeton, lib. 1. chap. », 
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theugh the services have been changed into money^ 
and the estates almost all alienated from the crown. 
These are principally as follow : They are exempted 
from all burthens and taxes laid on by parliamenti 
unless they are specially named. They are not to be 
taxed for the wages of the knights of the shire. They 
are not to pay toU^ or passage money for goods bought 
and sold in markets, for all things concerning bus* 
bandiy and sustenance. They are not to be implead- 
ed in any court, only in their manor court, nor to be 
summoned as jurymen, with some other privileges of 
the tike nature, not necessary to be here insisted on.^ 
*Madox, Hist, of the Excheq. vol. 1. p. 395. Cowell'ft 
Interpreter, yoc. Demaine. Spel. Gloss, vec. Denunicum. 
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LECTURE XXVI. 



The condition and state oflamos in England during the Sax-- 
on time9,„.The wiUtary fioHcy of the Saxons not no perfect 
a$ that oftheFrank9„.»Their Kings eleetive.^,7%e divUim^ 
of the kingdom into shiresy AundredSy and tithing9...^T%9 
admniatration of ju9ti€e..,.Th^€owUy court. ...The hundred 
court and court 4eet. '...The court'baron....The curia regis.^ 
Method of trial in the Saxon courts..,.The ordeaL...Iht 
waging oflavj....The trial by battle...Jurie9. 

HAVING drawn a rough delineation of a feud4 
monarchy, and given a general account of the ranka 
of people of which it was composed, and of their dis- 
tinct rights and privileges, it will next be propefi 
agreeably to what I first proposed, to observe, through 
the several reigns, the progress of English law, and 
by what steps and gradations it is come to diiFer %& 
widely from what it was in its original ; not, indeed^ 
to go minutely through all the alterations made, for 
that would be a task that could not be confined with-' 
in the compass of these lectures, but to point out the 
great and considerable changes, which had extensive 
influences, and contributed to give the law a new 
face. But, before I enter upon this, it will not be 
amiss to look back a little, and to say something with 
respect to the law in the Saxon times, since much of" 
that remained after the conquest, and even makes a 
part of our law at this day* 



LAWS OF ENGLAND* M 

The Saxons, being a German nation, brought into 
England the customs of that country, customs very 
similar to, and, in many instances, exactly the same 
with those used abroad on the continent* However, 
with respect to their military policy, it was not so strict 
and peifect as that of the Franks, occasioned, as I 
suppose, by their greater security from danger. For 
they had no reason to dread the Britons, having ex- 
tirpated many, and expelled the rest, except a few 
whom they kept in the meanest offices, in the nature 
of villeins. Neither was the authoritj'of their kings 
io great as abroad, for the founders of the kingdoms 
of Uie heptarchy were not kings in Germany, as the 
kings of the Franks and other nations had been, but 
only leaders of adventurers, who voluntarily associat* 
ed themselves, and therefore could have no authority 
but what their followers confirmed upon them ; and 
that it was not very considerable, iq>pears from this, 
that every thing of great moment was transacted in 
their general assemblies or wittenagemotsf. 

These kings were elective, though generally those 
of the same family, ( for to this also there were some 
exceptions ) were elected. Offa says of himself to 
his people, Electus adlibertatia vestra tttitionemj non 
tneis meritis^ aedaola liber alitate vestra. From the 
death of a former king to the election of a new one 
there was an interregnum^ and even during these in* 
terregnums they made laws. For when the excel- 
lent king Brithric had been poisoned by his queen, 
. they enacted a law, that if any future king should give 
his wife the title of queen, he should forfeit his dig. 

t Bacon's discourse on the Laws and Government of 
England, part L chap. 16. 
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nity, and his subjects should be fi;ec from their oallr 
of allegiance ; and then they proceeded to elect Eg-^ 
bert, Brithric's tenth cousin. And, in pursuance of 
this law, Ethelbald deposed his father, for giving that 
title to Judith of France. Alfred, indeed, was not 
ehosen upon a vacancy, but claiming a part of the king- 
dom before the assembly at Swinburn, by virtue of an 
agreement with his brother Ethelred, that assembly 
annulled the agreement, as destructive to the nation, 
then threatened by the Danes, but enacted that Alfred 
should succeed to the whole, though Ethelred, and 
also their elder brother Ethelbert, left sonsf • 

I know it is generally said that these three broth- 
er ssiicceeded by their father's will, and so the Con- 
queror pretended a will of Edward the Confessor in 
his favor, but what had Ethelwulf to leave, but the 
little kingdom of Kent, which was assigned to him 
upon his deposition ? Besides^ his will was, that they 
should succeed in case of issue failing, and they suc- 
ceeded tho' there were sons ; and. Alfred, who should 
know his own title best, acknowledged he had re- 
ceived his crown from the bounty of the princes, el- 
ders, and people. Here I shall mention, that the 
kings had no right to marry themselves without the' 
consent of their people, for of Alfred it is observed, 
that he did so, contra morem £sP statuta^ not only 
against custom but against positive laws. To go 
through no more particulars ; it appears from history 
that all the kings of the Saxon race were elected ; so 
were the Danes ; so was the last Harold,, though not 
^f royal blood, and though Edgar Atheling;^ who was 

tTyrel's general Introduction to Iiisi Hist, of England...* 
flume, append. 1. 
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the lawful heir, had the kingdom been hereditary, 
was living; so was the Conqueror, and that was the 
just title he had. But enough of this point. 

To see how justice was administered among the 
Saxons ; the kingdom, for this purpose, was divided 
into shiresj those into hundreds^ or, as we call them 
in this kingdom ( Ireland ) barcnies^ and these into 
tithings, so called because they originally consisted 
of ten contiguous families, over which a tithingnum 
presided. Every man in these tithings, was bound 
to keep the peace, not only for himself, but for the 
others of his tithing ; and if one of them committed 
a crime, the rest were obliged to search him out, and 
produce him for trial, otherwise the tithing was 
grievously amerced. This division of the kingdom 
mto counties^ and their subdivisions, is generaUy as- 
cribed to king Alfred. That the division of hun« 
dreds into tithings was his, is undoubted ; and it is 
probable the division of counties into hundreds was 
his also ; that the people, beggared by the Danish in- 
cursions, might have justice rendered to them nearer 
their own homes, without the expence, the fatigue, 
and even danger of travelling to the county town. 
But as to counties, they certainly were more ancient. 
Justice could not be administered, according to the 
principles of the German policy, in a country so large 
as one of the heptarchy, without its being subdivided % 
and accordingly, during those times, before the union 
of these kingdoms into one, we iind, in the old laws, 
the mention of shires and sheriffs^. 
, t Spelm. Gloss voc. Comitatus, hundredus^ 8c trithinga. 
Tyrrel's introduction to his hist. Carte's Hist. vol. 1. p, 
3 10. Spelm. life of Alfred. Gurdon's Hist, of Court Bar- 
6ii and Court Leet. 
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But though Alfred was not the first maker of tbs 
divisions, we are not therefore to charge the writers 
that give that account with- falsity* Even before his 
reign the Danes had made settlements in England, in 
the northern parts. In the very beginning of it they 
reduced him to content himself with th# countries 
south of Bristol channel and Thames, with the addi- 
tion of E^ex, which, in their ravages, they had thrown 
into' the greatest confusion. The rest of Eng^Umd 
was left as their prey, in which, after ravaging it 
several years, they fixed themselves, until, at length 
this great prince, to whom no king, I may say, no 
man whom history has recorded, was superior, either 
for piety to God, for a strict love of justice, for a 
fatherly affection to his people, for heroism in batde, 
for fortitude of mind (that never despaired in the low- 
est state of his affsurs, when all seemed desperate) or 
for a wisdom capable of directing upon every occa- 
sion the proper measures tp be taken by the state over 
which he presided } I say, until this great prince 
trampled hi^ enemies vmder his feet, and obliged the 
Danes, who had so long lopked upon him with con* 
tempt, to sue to become his subjects, and to receive 
the lands they had usurped, from him as their king 
and lordi For to e:!(pel dhe^i was impossible, and i^ 
it had been otherwise, and the matter had beeneffect« 
ed, they had committed such massacres in the lands 
they possessed, that the country would have h^en 
desolate. Tben, indeed, this king settled the limits 
of shires or counties, through all England ; in Es- 
sex, and the counties south of the Thames, I pre- 
sume, accprding to the old limits. For . i^ we allow 
^r one county being more w0ody, or having mor« 
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unprofitable land than another, they appear to bear n^ 
great disproportion to each other. But as to the 
lands the Danes held, it was different, for here, to 
win his new subjects, he was to accommodate the di* 
vision somewhat to that which they had made among 
themselves, imder their several leaders. Hence, in 
that part of England which was then Danish, we find 
the greatest cbfferenCe between the size and value of 
the lands in the several counties, some excessively 
large, and others as exceedingly small ; which, I think, 
is no way to be accounted for, in so wise a prince, 
but that the several tribes of these Danes were to be 
kept in their old boimds, and separate from each oth* 
cr« In such a succession of ages, imdoubtedly, these 
boundaries have received alterations, but they could 
not have received such as would account for the dis- 
proportion ; and in truth we find the Danes had divid- 
ed the land before he conquered them. 

In those counties and hundreds justice was admin* 
isteredtothe inhabitants near their homes,without the 
delays and expences of resorting to Westminster. 
The court held by the sheriff, assisted by the bishop, 
was, in its origin, as we find in the red book of itiB 
exchequer, and had cognizance of four several mat* 
ters that Were handled, in this order. First, all offen* 
ces against religion and the ecclesiastical jurisdiction 
were tried* The bishop, or his commissary, here 
was judge, and the sheriff was his assistant ; and if 
die delinquent disregarded the censures of the church, 
he enforced the sentence by impsrisonment* Next 
were tried temporal offences, that concerned the pub- 
lic, as felonies, breach of the peace, nuisances, and 
many others. Her<i the sheriff was judge^ and the 
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bishop was assistant, to enforce the sentence witii 
ecclesiastical censures. Thirdly, were tried civil ac- 
tions, as titles to lands, and suit upon debt or con- 
tracts. Here the sheriff presided, but the suitors of^ 
the eourt^ as they were called, that is the freeholders, 
were the judges, or as we now say, the Jury ^ and the 
sheriff executed the judgment, assisted Hy the bishop, 
if need were. Lastly there was held an inquest^ to 
see that every person above twelve years of age who 
was in some tithing, had taken the oath of allegiance, 
and found security to the king for his good demean- 
or. This was called the view of frank pledge^ that 
is, the viewing that every person had nine freemen 
pledges or security for his loyalty to the king, and 
his peaceable behavior to his fellow subjectsf. 

But sinqethe timeofkingEdgar, at least, this court 
kas been divided into two, the criminal matters, both 
ecclesiastical and civil, and also the view of frank 
pledge was dispatched in one court called the touruy 
that is, the circuity from the bishop and sheriffs going 
circuit through the county ; and the ci^'il business was 
dispatched in another, called the county court. Th« 
law was, that the sheriff and bishop should twice in 
the year go their circuit or toum, namely, in the^month 
following Easter, and the month following Michael- 
mas ; and should hold their court in every hundred of 
the county ; but the view of frank pledge was to b# 
taken only once a year, namely the toum after Easter* 
But for the more ready dispatching civil causes, th« 
county court was held once a month, that is in twen- 
t Gurdon^s hist, of Court Baron and Court Leet. Cow- 
ers Interpreter, voc. Frankpledge. Bacon's Discourse oa 
^ Laws and Gbyemmentof England^ part. 1. chap. 2ih. 
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tf-eig^t cktysy reckoning a month by four weeks, and 
not by the calendar^. 

Out of these courts were others afterguards de- 
rived, for the more easy and expeditious way of dis- 
tributing justice. Out of the sheriff's toum, were 
two, the hundred court j and tlie court leet^ and they 
had cognizance of the same matters the tourn had, 
and were erected independent of the sheriff's toum, 
for the mutual ease of him and the inhabitants, where^ 
in large counties, the hundred lay too remote to be 
conveniently visited in the circuit. But many in- 
conveniencies arising from the sheriff's power not 
running into these separated jurisdictions, the hun- 
dred court, which was held by the steward of the 
hundred, were all, except a very few, that had be^n 
given in fee to some great men, reunited to the toum 
and so they vanished in Edward the Third's reignf • 
The leet was of the same nature as the hundred 
court, derived out of the tonm, and made a separate 
jurisdiction ; but it was held in the name of a sub- 
ject, by the lord of the manor's steward,' and to the 
lord belonged the profits of the courts leet. They 
were, however, though held by a subject, in his owa 
name, esteemed as the king's courts, and allowed to 
be courts of record, as well as the tourn from which 
they sprung. % 

Out of the county court, which was for private 

causes, was derived the court baron. It was held 

from three weeks to three weeks, as all courts were 

in the early Saxon tim^s. It was when a manor was 

:^Bacon, chap. 24. 

t Bacon^s Discourse on the Laws and Government of 
Sngia id, «hap. 25, 26. 
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exempted from the sheriff's county court, and the ju- 
risdiction granted to the lord, to hold plea of civil 
suits. In this the suitors were the judges, as in the 
county courtf. 

In these several courts was justice administered in 
the Saxon times, and even for a considerable time 
after the conquest, for the most part. But soon after 
that time inconveniencies were found, partly from the 
partiality of the judges in these inferior courts, and 
partly frOm their ignorance in law. Then began the 
higher court^to draw to themselves the jurisdiction of 
these matters, and the county courts to be confined ta 
pleas of such matters as exceeded forty shillings in 
value. The pleas of lands were likewise brought in 
there, and discussed either in the higher courts, or 
before justices of nisi prius* The appointment of jt^- 
tices errant^ &nd justices of assize ; o{ justices of goal 
delivery^ and of the quarter sessions^ together with 
the many powers granted by divers acts of parliament 
to one or more justices of the peace, have, in a suc- 
cession of ages, continually sunk the business of these 
courts, and have left them but a shadow of what they 
were. 

But although most of the business in the old times 
was in these inferior courts, there was one superior, 
that even in the Saxon times, had a concurrent juris- 
diction with them, the cur/a re^/>. The curia regis 
sat in the king's palace, and removed with him from 
one part of the kingdom to another, generally in the 
king's hall ; except when Xht^ judged questions be- 
longing to the king's treasure, when they sat in his 

t Dugdale's Origines Juridipiales chap. 9 IQ, 11^ 12, 
13, 14, 15. 
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treasury, called the exchequer ^ from the chequered 
cloth wherewith the table was covered. The judges 
were, the justiciary, the chancellor, and the treasurer, 
together with such great lords as were attendant on 
the coiirt ; so that, in parliament, time, all the great 
lords, sat there ; and this was the foundation of the 
lords judicature in parliament. The justiciary presid- 
ed m aU cases that did not concern the revenues, and 
indeed his power was so exorbitant by the ancient 
law, being regent of the kingdom in the king's absence, 
that sometime after the conquest, the kings thought 
proper to abolish the office, and divide even his judi- 
cial power into several handsf. 

The chancellor was one of the most learned eccle- 
siastics. It fell, therefore, naturally to his province 
to make, out all writs, and processes, and letters patent, 
and consequently the great seal of the kingdom was 
lodged with him. He attended, likewise, something 
in the nature of an equity judge ; not that there was 
any such thing as a distinct court of equity^ but, as a 
learned and pious man, to direct with his advice 
whenever the case happened, where conscience die- 
tated one way and thc^ strict law another. The trea- 
surer was present also to take care the l^ing had his 
fines from offenders, which he was afterwards to col- 
lect into the exchequer where' he presided, where al- 
so he set leases of the king's lands for years, collected 
his rents and debts, and took care of his escheats and 
forfeitures. The proper jurisdiction of this court 
was where the king was concerned in interest as to 
his revenue ; where one of the great peers was to be 
tried for heinous offences, or even where two per-^ 

tMadox, Hist, of Excheq. chap. 1. 
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sons had been guilty of crimed that seemed to have t 
general influence, and tended to general confusion* 
For unless the crime of a lower person was very hei- 
nous indeed, he was tried in the country, in the 
toum. 

Civil causes, likewise, between the great lords, fell 
under their inspection, but those between meaner 
persons they seldom meddled with, unless dkey had 
for difficulty been referred or adjourned to them 
from the courts below, and if they, in that case, found 
the cause of great difficulty, they adjourned it to the 
curia regis in full parliament. However, as they 
had the power of judging civil causes between aU 
persons in the first instance, if they thought the 
cause of such a nature, that justice was not likely to 
be done in the coxmtry, they had many applications 
from such as had those apprehensions ; and as this court 
had a discretionary power either of sending them back 
to the county-court, or of admitting, them here, this 
gave an occasion for exacting fines for license to plead 
in the king's court, and thereby of increasing the reve- 
nue ; until at length, when the inferior courts de- 
clined in reputation, and every man sought for jus- 
tice in the ct^r/a regis^ these fines, being arbitrary, be- 
came an intolerable grievance, which was remedied 
by those famous words in Magna Charta, Nulli ven* 
dermis^ nulli negabimus justitiam^ ks I shall observe 
hereafter. Such were the courts held in the Saxon 
times, and for some time after the conquest, whose 
several jurisdictions it is proper to point out, for the 
better understanding of the alterations that afterward 
ensued*. 

*Madox, Hist. Excheq. Dalrymple on Feudal Proper- 
ty, gh. 7. § 1. 
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I next proceed to the method of trials or determin- 
ing the matters in issue in these courts* And they 
were the same that were used abroad, which I have 
abeady mentioned, and shall therefore barely run 
them over. First, ordeal^ either by putting their 
hands in boiling water, or holding a red hot bar of 
iron in their hands ; or by cold water ^ that is, tying 
their hands together, and thtir feet together, and 
throwing the person accused into a pond ; and this 
method the ignorant vulgar have adopted to try witch- 
es. Secondly, the oath of the party, with compurga* 
iorSj or as it is called, waging his law; and in this 
manner was Earl Goodwin acquitted of the miu'der 
of Alfred, king Ethelred's brother. Thirdly, *a«fc, 
which was the usual method of trying the title to 
lands, and appeals of felony, or capital crimes* 

If a man was indicted of felony at the king's suit, 
he could not offer battle ; for challenging the king 
was a breach of allegiance ; but if he was appealed of 
felony by a subject, he had his choice either of battle, 
or submitting to^e tried by a jury* But if he waged 
battle, he must nght in proper person, whereas the 
appellant, who might be an infant, or decrepid with 
age, or a man of religion, or a woman, was allowed 
a champion* If lands were demanded from a man, he 
had likewise the option of trial by battle, or by grand 
mssize. If by battle, then were both parties allowed 
champions, if they desired it ; but the champion, in 
3uch case, must first swear, that he knows the land 
was the right of the party he fought for, or that his 
father told him he knew it, and charged him to bear 
witness thereof. So that this trial was referring it 
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to the providence of God, of which the two contra- 
dictory witnesses, the champions, swore true*. 

The other method was by the grand assize. Assize^ 
coming from assideo^ to sit together, signifies a jury. 
It was called ^ran^f, because of its number. The 
sheriff returned four knights, who chose twelve 
knights more, and their verdict determined. But 
the most usual method of trial among the Saxons^ 
was hy juries^ as at this day, that is, by twelve of the 
pares curiae. The invention of these is attributed 
by the English lawyers to Alfred, and greatly do they 
exult over the laws of other coimtries in the excellen- 
cy of this method. But had they been acquainted 
with the ancient laws of the continent, they would 
have found out the trial, by pares common to all the 
northern nations, though since worn out by the intro- 
duction of the civil law ; not so common, indeed, 
any where as in England ; where every age it gain- 
ed ground, and wore out the otherf . Alfred's merit, 
therefore, was rather in fixing the number, and de- 
termining the qualities of the jurofs, than in the in- 
vention ; but what the^e several qualifications were, 
VfxVL come in more properiy in another place. 

*Dugdale, orig. Jurid. eh. 25. 26. Nicholson, prsfat. ad 
leg. Anglo-Sax. Du Cange, voc. Duellum et Juramentum. 
Spel. Yoc. Campus et Judicium Dei. ]Viuratori antiq. Ital* 
Bissertat. 38. 

tStiemhook de jure vetusto Sueonum et Gothorum, c. 4. 
Dissert, on the antiquity of the English Constitution, part 
4. §4. 
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LECTURE XXVIL 



The punishment offiubUc crimet and firivate vfrongM anumg 

the Saxons. ...The ranks of men among the Saxons, ...The 

diffiadty of asctrtaimng the nature of the Saxon estates^ 

and the tenures by vthich they were held....Observations f 

Jircrve that the Saxon lands were in general allodial. 

IN my last I gave an account of the courts where- 
in the Saxons administered justice, and of the several 
methods of trial used in them ; it will be proper to 
add a few words concerning their punishment of per- 
sons found guilty either of public crimes or private 
wrongs. When I spoke of the customs of the Ger- 
man nations, while they lived in that country, I ob- 
served, that all offences were punished hyjinea only, 
and none by deaths two only excepted, desertion in 
war, and the rape of a married woman* The na- 
tions descended from them, when they settled within 
the limits of the Roman empire, continued the same 
practice for some ages, as did the Saxons also in 
En^and. 

All wrong and crimes, not excepting murder and 
high treason, were redeemable by fine and imprison- 
ment until the Heptarchy was declined ; and for this 
piurpose their laws assigned the several mulcts that 
were to be paid for the different offences. Murder 
was rated higher or lower according to the quality of 
the person slain. That of their king himself 
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valued at thirty thousand thrymstt^ a pie^e of their 
money. But afterwards it was found necessary to 
inflict capital punishments. Treason, murder, rape, 
and robbery, were of the number so punished, though 
the punishment of rape was afterwards castration / 
but after the Conquest it was made capital again. 
Corrupt administration of justice was another ; for 
it is recorded, to the praise of Alfred, that he hang« 
«d forty-four unjust judges in one year^. These 
were the judges in the toums, ealdermen of the coun- 
ties, or their deputies the sheriiFs. Other offencea 
against the public continued punishable by fine and 
imprisonment, and satisfaction for private wrongs 
was obtained either by restoration of the thing un« 
justly detained, if it was extant, or a compensation 
to the value in damages, if it was notf. 

As to the order and ranks of people among them, 
there were, properly speaking, h\xt twoj freemen ^xA 
villeins. The last, I presume, were the remains of 
the ancient Britons, but among the freemen there 
were various -orders, not distinguished by any heredi- 
tary difference of blood, biit by the dignities of the 
offices they held by the gift of the king. Not that 
we are to imagine there was no regard whatsoever 
paid to the descendants of great and illustrious men.^ 
As their king was eligible out of the royal family on- 
ly, so there were a number of other families, to whom 
the enjoyment of these honorable offices were, I may 
say, confined, not by any positive distinctive law» 

♦Mirroir des Justices, chap. 2. 

tTacit. de Mor. Germ. c. 21. L.L. Wal. p. 192. 194. 
I* L. Anglo-Sax. ap Wilkins, p. 18. 20. 41. Hickes. dii- 
«ert. Epist. p. 1 10. Liodenbroi;. p. 1404. 
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but by general practice, and by the king^s constantly 
choosing out of tfaem ; and who may, with propriety 
enough, be called the nobiiity. Those honorary offi- 
ces were of different ranks of dignity ; such as those 
of ealdermen or earls^ copies^ or as they were some- 
times called ThaneSy Propositi j or rulers of hundreds ; 
all of whom were, originally, removeable at the king's 
pleasure^ though, unless they misbehaved, they were 
generally continued for life.^ 

Some, indeed, have thought that earldoms were 
hereditary, even in the Saxon times, because they see 
that eail Goodwin's son succeeded him, and the same 
was true in some other families also* But there is a 
great difference between a son's succeeding to his 
father by a legal rig^t of inheritance, and his succeed- 
ing either by the voluntary favor of the king, or by 
his extorted fevor, when a family has grown so pow- 
erful, as to make it a necessary act in the king, in or- 
der to preserve public peace* The latter was the 
case with respect to eail Goodwin's family. Edward 
the confessor hated him mortally for the death of hit 
brother Alfred, as he did his whole family for his 
saket However, asiie owed the crown solely to his 
interest and intrigues, as he was well acquainted with 
the power, and knew that he had spirit enough to at- 
tempt dethroning him, if once offended, that prince, 
who was careless of what came after him, so he might 
reign in peace during life, caressed Goodwin and his 
family ; dissembled all resentment, and, after one or 
two weak struggles', let him and his family govern the 
kingdom at their pleasure ; a conduct that raised them 
still higher in the opinions of the people, and concur- 
ring with the incapacity of Edgar Athding, Edward's 
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nephew, raised Harold to the throne, as the only man 
in England capable of defending it against two power- 
ful invaders*. 

But the great difficulty is to know what kind of ^*- 
tcUes the Saxons had in their lands, and by what ten^ 
ures they held them. This question hath divided 
the lawyers and antiquaries of England ; some hold- 
ing that the tenures were as strictly feudal, as after 
the conquest, while others as strongly deny it. I 
shall not, in this difficult point, pretend to decide ab- 
solutely where so gr^at masters differ, but pnly make 
some observations that perhaps would induce one to 
believe, that the Saxon lands were, in general, allodial, 
some of them military benefices for life, and none, or 
if any, at least very few feudal inheritances ; and this 
I take to be the truth of the matter. 

First, then, the Saxon lands in general, were in- 
heritances, descendible to heirs ; and were all sub- 
ject to military service. An Heriot^ which is con- 
tended to be the same as the Norman reliefs was paid 
upon the death of the ancestor, and all landholders 
took the oath of allegiance, or of fealty, as they would 
have it ; and therefore. Coke and others conclude 
that their lands were feudal, and held by knight ser- 
vice ; and though there are no traces either of ward'- 
ship or marriage to be met with in those times, they 
insist that they, as fruits of knight service, must have 
been in use, though from the paucity of the Saxon 
j'ecords remaining, they cannot be discoveredf . 

This reasoning seems to have great strength, and 

*S^den's tit. of Hon. part 2. ch. 5. Hume, vol. 1 . 
♦ 1 Inst. 76. Bacon on the Government of j^gl. p. *IS. 
Sahem de antiq. lej. Brit. c. 8. , 
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}*et, if we examine with a little attention, perhaps, 
these very arguments, when well considered, will 
prove the contrary, viz. that most of the Saxon 
lands were allodial. 

First, then, as to their being hereditary : This, 
singly, is far from being a proof of their being held 
by a feudal tenure. The lands of the Greeks, of the 
Romans, I may say of all nations, except the conquer- 
ing Germans, nay, the allodial lands in their conquests 
were hereditary. Their being so seems rather a 
proof of their not being founded on the feudal policy ; 
for the military benefices did not become inheritan- 
ces any great length of time before the conquest ; 
Vhereas there is no ground to believe that the Saxon 
lands were ever otherwise. Besides, they had some 
qualities that are utterly incompatible with the feudal 
system. They were not only inheritances, but were 
alienabk at the pleasure of the owner, ifithout any 
leave from the superior, and were, likewise, devisa- 
ble by will ; so that the Saxons were absolute mas- 
ters of their land, and not obliged to transmit to the 
blood the donor intended to favor, contrary to the feu- 
dal law abroad, and to our law after the conquest. I 
shall observe, by the way, that some lands in England 
in particular places, being by custom devisable by will 
after the conquest, was a relict of the old general Sax- 
on law, those places not having, along with the rest 
of the kingdom, embraced the feudal maximf* 

Another striking difference is, that the Saxon lands 
were not forfeitable for felony, which still remains by 
custom in the gavelkind lands in Kent, whence that 
country proverb, the father to the boughy and the sot* 

t^pelman on Feuds and Tenures, ch.. 6. 
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to the plough. Their lands likewise were equally di* 
visable among all the sons, as were gavelkind lands ; 
which is a customary relict of the Saxon law, contra- 
ry to general rule, since the conquest, where, at first, 
the king chose one, ^nd afterwards, as at this day, the 
eldest alone succeeded. But this last I will not urge 
against their being of feudal origin, for that was the 
ancient law of fiefs ; it only shews there was a con- 
siderable alteration introduced at the conquest. How- 
ever, though their being inheritances singly will not 
prove them fiefs, yet, when that is joined to the mili- 
tary tenure, to the payment of reliefs, and to the oath 
of fealty, we must allow them to be such. Let us see 
then, whether any of them, singly, or taken altogeth- 
er, will enable us to draw that conclusion^. 

Certain it is, then, that all the lands in England 
were, in the Saxon times, liable to military service ; 
but this will not prove that they were feudal. For, 
as I have observed in a former lecture, the allodial 
lands in France were subject to the same. Every 
man who held land as an allodial tenant, was, accord- 
ing to the quantity, either to find a foot soldier equip- 
ped for the wars, or to join with another to find one, 
if he had not land sufficient. These allodial lands 
were subjected by law to three sorts of duties. The 
first I have mentioned, the other two were building, 
and repairing bridges, and furnishing waggons and 
carriages for the conveyance of arms and tlie king's 
provisions, or moneyj. 

The Saxon lands were, likewise, subject to what 

fTaylor and Somner on Gavelkind, and Harris in hi& 
Hist, of Kent, p. 457. 

fSpel, gloss, voc. Burghbote et Brughbote. • 
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they called trinoda necessitas^ the three knotted obli- 
gation. The first was, furnishing a foot soldier ; the 
second, which was not in the allodial lands abroad, 
was arcis constructio the building and keeping in re- 
pair castles and forts, where the king, for the public 
good, ordered them to be erected ; and lastly, pontis 
constructio the building and repairing of bridges* As 
to furnishing carriages, the Saxon freemen were ex- 
empted ; these being supplied, in that constitution, 
by the. lower tenants in ancient demesne ; or the king 
had a right to seize any man's carriages by his pur- 
veyors, and use them upon paying for them. This 
right of purveyance of carriages, and of timber, and of 
provisions for the king's household, which was intend- 
ed for the king's benefit, and by which no less was 
to accrue to the subject, as he was to be paid the 
value^ became, in the hands of the greedy purveyors, 
an occasion of great grievances ; those officers seiz- 
ing, often more than was wanted, often where nothing 
was wanted, merely to force the proprietor to a com- 
position of money on restoring them. The manner of 
payment, too, became very oppressive. The rates were 
fixed at first at the due value, but as the rate of money 
changed, and the prices of things rose, it came to be 
under the half, and as it was not paid for on the spot, 
but by tickets oh the treasurer, the owners were fre- 
quently put to more trouble and expence in attend- 
ance than the value of their demand. This, the pur- 
veyor* well knew, and therefore turned their office 
into an engine of extortion. Many were the procla- 
mations issued by the king ; many the acts of parlia- 
ment made to regulate it ; but the evil was inveterate, 
and proved very heavy even under the best prince^i 
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The complaitits of these oppressions were as great, 
under Elizabeth as under her successor James, and 
indeed, the evil was so inveterate, that nothing but 
cutting it up by the roots, the destroying purveyance 
itself, could cure it*. 

But to return to the military duty done by the Sax* 
ons in general for their landSf In the first place, then, 
they served as foot soldiers, and not on horseback, and 
in complete armor, as the feudal tenants were obliged^ 
Again, the feudal tenants attended not but when called 
upon, whereas, the SaxonsJiad regular times of meeting 
and mustering, though not' summoned, in order to see 
that the men were well trained, and properly armed* 
But the great: difference lay in thi^, that no particular 
person was boimd to military duty, in consideration of 
his tenure in the lands. The lands themselves were 
liable. Every hide of land found a man, whether it 
was in the hands of one, or more persons. There 
was then no personal attendance,, and, consequently, 
no commutation for it. The hide of land supported 
its soldier, while he continued fighting in his own 
coimty ; but if in another, he was to be maintained 
either by that county, or the king ; whereas, the mil- 
itary tenants, by the feudal law, were obliged to serve 
forty days at their own expence, wherever the king 
pleased, if the war was just, or 9 defensive one ; and 
indeed, as William the Conqueror modelled ity if die 
War was even unjust, or offensive. These differen- 
ces, added to what I have already obsisrved, concern- 
ing qieir lands not being escheatable for felony, beings 
alien^le, and being devisable by will, I think shew 
plainly^that, though the lands were subject to military 
5^Tyrrel's Introd. p. 130. Spcl. Reliq. p. %i. 
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tervi ce, it was upon grounds and principles very dif- 
ferent from the feudal ones, and that they were rath- 
er in the nature of the allodial lands on the continent. 
As to Heriots^ which Coke and his followers in* 
sist much upon, as being reliefs^ they also, when thor- 
oughly considered, will, perhaps, be found to be of a 
different nature. A Heriot was a title the landlord 
liad from his tenants, and the king, as supreme land* 
lord, from his, of seizing the best beast of his dead 
tenant, or his armor, if he was a military man.M. 
These being due upon the death of the tenant, certain* 
ly bore some resemblance to the reliefs on the con- 
tinent, and are in king Canute's law, which was writ- 
ten in Latin, called by the name of rekvatio. To 
jdiew what they were in that time, the relevatlo^ or 
Heriot of an earl, was eight horses, four saddled, four 
pnsaddled, four helmets, four coats of mail, eight lan- 
ces, eight shields, four swords, and two hundred 
marks of gold ; of the king's thane, four horses, two 
saddled, two unsaddled, two swords, four lances, four 
shields, his helmet and coat of mail, and fifty marks 
of gold ; of the middling thane, a horse with his fur* 
niture, with his arms. But, then, Spelman justly ob- 
serves, that these were not paid by the heir, as a re- 
lief to the lords, to entitle him to enter on the inheri- 
tance. The heir had the lands immediately, and was 
not obliged to defer his entry till he had paid them, 
as he was his relief by the feudal law, and by the law 
of England after the conquest. Nay, they were not 
paid by the heir at law, but by the executor or ad* 
ministrator, as a perquisite out of the tenant's per* 
sonal fortune*. 

*Dr. Brady's Glossary to his Trs^cts, p. 3. Spelman en 
'Feuds and Tenures, p, 17, fui^l 18. 
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However, William the Conqueror, finding these 
perquisites in use, and that in Latin they were called 
re/^var/on^^, took advantage thereof, and as the forfeit-' 
ed lands he bestowed on his Normans were g^ven 
upon the terms, and with the same burthens as lands 
on the continent, so were the reliefs he exacted from 
such in the same manner, made payable by the heir, 
not the executor ; and as to the unforfeited lands, 
which remained to the Saxons, and were very incon* 
siderable in number, he, in the manner I shall shew 
in the next lecture, converted them into real fiefs, 
such as were then in use in France ; from whence the 
reliefs came, likewise, to be exacted from the heir, 
and to be considered as redemptions of the inheri- 
tance, which upon the principles of the feudal policy, 
could not be entered upon by the heir till the relief 
was paid. This alteration it was not in the Saxon 
landholder's power to oppose, on the account before- 
mentioned ; nor, indeed, was the burthen on the heir 
such, if no consequences were to be apprehended from 
it, as deserved opposition ; for William fixed the re- 
liefs at a certainty, at the same rate, or with very lit- 
tle addition, as the Heriots were in Canute's law. 

But experience soon shewed what effects might, 
follow from the construction of Norman judges, at the 
devotion of a king, upon the word relevium being used, 
and its becoming payable by the heir, instead of the 
executor ; his son and successor insisted that reliefs 
were by the feudal law arbitrary, and looked upon his 
father's limitiiig them as a void act, that could not 
bind his successors. He, accordingly, exacted arbi- 
trary and excessive reliefs both from the Norman 
and Saxon laivlholders in En^and, which exasperat- 
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^d both equally against him ; for though die reliefs in 
France were, by no law, as yet reduced to a certain- 
ty, yet by custom they were to be reasonable, and 
not to be merely at the will and discretion of the king 
or lord ; in consequence of which he was, on some oc- 
casions, forced to depend almost entirely, in his wars 
with Normandy, on the mercenary army of the low- 
er £nglish, who had no property. And had his reign 
continued much longer, it is extremely probable he 
would have felt severely for the oppressions he laid 
his military tenants of both nations under. But he 
dying in ten years, Henry was obliged, before he was 
elected, to swear to observe the laws of Edward the 
Confessor, which he did, with such emendations a& 
his father the Conqueror had mad^; and accordingly, 
as to reliefs he faithfully observed his oath ; but it be-* 
ing inconvenient for the heir, who was at a call to 
perform military duty, to be obliged to pay his relief 
in arms, which he might want on a sudden emergen- 
cy, it was therefore, generally commuted for money. 
However, there being no setded rate fixed, at which 
this commutation should be regulated, this also was 
made an engine of oppression in John^s reign, until it 
was finally fixed at a certain sum of money, accord- 
ing to the different ranks of the persons, by Magna 
Charta\. 

As to the last argument, of the Oath of fealty being 
taken by the Saxons, it is the weakest of all. An 
oath of fealty taken by a feudal tenant, was to his lord 
whether king or not. It was merely as tenant to him 
of land, and in consideration of such, and consequent- 
ly the proprietors of land only were to take it. The 

t Madox, Hist, of the Exchequer, Yol. 1. chap. 10. § 4. 
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oath the Saxons took, which is likened to this, was t0 
the king, as king, not as landlord, and not at all in con- 
sideration of land i for every male person above the 
age of twelve years was obliged to take this oath 
among the Saxons, whether he had lands or not. In 
truth, it was no more than an oath of allegiance to the 
king, as king, which was common in all kingdoms^ 
and not peculiar to those where the feudal maxims 
prevailed J. 

Hence I think I hare some liberty to conclude, 
though I do it with due deference, as the greatest 
masters in the ancient laws and recbrds of England 
havQ been divided in this point, that the very reasons 
urged %o prove that lands were held in the Saxon 
times as feudal inheritances, prove rather the contra* 
ry, and that they were, in the general I mean, of the 
nature of the allodial lands on the continent. 

In my next I shall speak of die alterations intro^ 
duced by the conqueror, both as tothe tenure of lands 
in England, and as to the administration of justice, 
which^wer^ so remarkable^ as to deserve to be consid* 
cred with the strictest attention, as they laid the foun* 
dation for the great alterations that have followed 
since. 

t Spelm. on Feuds and Tenures^ chap. 31. 
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tECTURE XXVIIL 



^€ Sdxonsy though their bmda in general were aUodia!^ w&re 
not strangers to military benefices /or Hfe...,The alterations 
introdttced by WiUiam th$ ^Tormany as io the tenurt c/ 
lands in JSngUmd, 

THOUGH, in my last^ I have delivered myopia- 
ion, that the lands of the Saxons were not feudal, but 
allodial, I woidd not be understood as if there were 
no lands held by them upon military service, different 
Irbm the allodial I have already described* It is un- 
deniable, that there was amoiig them lord a^d vassal; 
that there were lands held by 3uch military service as 
was performed abroad ; where the bond of fealty sub- 
sisted between lord and tenant, and where the ten- 
ants were obliged tb serve in person on Tkorfeeback. 
But these Were few } for the strength of the Saxon 
jurmy lay in their infantry, besides, such were not 
feudal inherftancM, but benefices for life, for, in all 
the records remaining -of them, there is not a word 
implying an estate than could descend, or a sii^Ie 
trace of wardships marriage^ or i'elief^ the neces^ar/ 
concomitants of such estates. What puts that out 
of all doubt, in my apprehension, is one of the laws 
of William himself, where he says it was he that 
granted lands in feudunt^ fare httreditario, which 
words are added, by way of distinguishing the estate^ 
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he granted from the military estates for life, in use 
before. The yirordfeudum alone would have been 
sufEcient, had that law been in use before, and the 
'Words jure hctreditarh were added hy way of ex- 
planation of fetidum ; vcaAfeudum is added by way of 
distinction from allodial inheritancest* 

Whc^ii these military benefices began among th« 
Saxons, I cannot say is determined, but shall offer a 
conjecture, that carries a* great face of probability. 
That they were not coeval with the Heptarchy is 
certain ; for ijone of the German nations had, at that 
time, fixed estates for life in their military holdings. 
What time, then, so probable as the 4ays of Egbert^ 
who had resided long in the court of Charlemagne, 
where these tenures were in use, and where he saw 
the benefit of them ? Besides, this was the very 
time that a body of horse began to be wanted, who 
could move swiftly to encounter the Danes, then be- 
ginning their ravages, and whose practice it was to 
land in separate bodies, and to kill and plunder, un« 
til a superior force assembled, and then reimbarking, 
to commit the same devastations on some other de- 
fenceless part of the coasti But these kind of ten- 
ures, as I observed before, could be but few, as most 
of the lands were inheritances appropriated to partic- 
ular families. 

^ To come now to William. A single battle, where- 
in Harold and the flower of the nobility were slain, 
determined the fate of England. However, many of 
the great men survived, and the bulk of the nation 
were averse to his pretensions. A weak attempt wiw 
made to set up Edgar Atheling, th6 only prince re* 

tWright «n tenures, chap. 2. 
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aaining of the royal lace, but the intrigues of the 
clergy, who were almost universally on the invader's 
side (on acc9unt of his being under the protection of 
the pope, and having received fro^ him a consecrat* 
ed banner) co-operating with the approach of his 
victorious army, soon put an end to Edgar's shadow 
of royalty. He submitted as did his associates, and 
they were all received, not only with kindness, but 
with many high marks of distinction. William, ac* 
cordingly, was crowned with the unanimous consent 
of the nation, upon swearing to observe the laws of 
Edwarcf the Confessor ; and i^ must be owned he be* 
haved, during his first stay, with the utmost equal 
justice and impartiality between the Normans and na* 
tives. But the continuing to act in that manner did 
not consist with his views, which were principally 
two ; the first to gratify his hungry adventurers with 
lands, the next to subvert the English law, and intro- 
duce the feudal and Norman policy in lieu of itf* 

The first step he made, there was no finding fault 
with. It was now allowed, that William's tide was 
legal from the begining, and that Harold was an 
usurper, and all that adhered to him rebels. He made 
enquiry for all the great men that fell in batde on 
Harold's side. Their lands he confiscated| and dis- 
tributed, upon the terms of the Norman law, to hia 
followers ; but these were not half sufficient to satisfy 
the expectants, and the English were still too power- 
ful, as he had pardoned all diose who survived. He 
therefore returned to Normandy, carrying Edgar 
and the chief of the English nobility with him, under 
pretence of doing thenk honor, but in reality, that^thcr 

tHale's hist. Com. Uw, chap 5. and 7. 
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might be absent While his views were carrying on ; 
and in the mean timehe left his scheme to be executr 
ed by his Normans, and those he had appointed his 
regents. I say his scheme, for his interest, to exalt 
one side and depress the other, on which he could not 
depend, almost forced him to this conduct. The op- 
fn-essions, therefore, were so exorbitant in his absence, 
as must necessarily have driven a people to rebel, and 
for which a man of justice would think the real de- 
linquents ought to be the persons punished, whilst the 
unhappy nation merited the freest pardon, for what- 
ever they did when actuated by a despair, proceeding 
fropi the denial of justice. But that he himself was 
the immediate source of these distresses is evident 
from his temper, which was such that no regents of 
his durst have acted as they did without hi% approba^ 
tion. The Normans began by encroaching on their 
neighbors the English, nay with forcibly turning 
them out of their entire possessions. If these appli- 
ed to the regents in the curia regis^ there was no re- 
dress* If they retaliated the injuries they suffered, 
they were declared outlaws and rebels f . 

These proceedings thrfcw the whole nation into a 
flame, and, had they had a leader of sufficient weight 
and abilities to head them, William, perhaps, might 
have been dethroned ; but the right heir, and all the 
men he feared, were out of the kingdom. They pro- 
duced, therefore, only ill-concerted, unconnected in- 
surrections, headed by men of no considerable figure^ 
provoked by private wrongs ; and these being easily 
suppressed^ afforded a fund of new confiscations, 

^ Bacon's hist and polit. discourse, chap. 44, 45 Sec. 
Tyrrel'sbist. 
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which he disposed of in the same manner as the for- 
mer, and thereby spread the use of the feudal law 
further into several parts of England* However, 
though he did not spare the insurgents, nor punish 
his officers that had occasioned those commoticuis, he 
did not, as some have asserted, seize all the lands of 
England as his by right of conquest ; for, when h* 
came over, his court was open to the complaints of 
the English, and if any of them could undeniably 
prove, as indeed few of them could, that they had 
never assisted Harold, or been concerned in the late 
disturbances, they were restored to their lands as they 
held them before ; as apflears from the case of Ed- 
win Sharrbum, and many others. By these means 
William obtained the first of his great ends, the trans- 
ferring almost all the lands of England to his follow- 
er8,and making them inheritances, descendible accord- 
ing to the Nornii|nlaw. 

But as to the inheritances that still remained in 
English hands, had he 'not proceeded somewhat far- 
ther, they would have gone in the old course, and been 
free from die burthen of feudal tenure. But how to 
alter this, and to subject the few allodial lands, s^ also 
the church lands, to the Norman services, was the- 
question ; for he had sworn to observe Edward's 
laws. The alteration, therefore, must be made by 
the commune concilium^ or parliament, and this he was 
not in the least danger of not carrying, in a house 
composed of his own countrymen, enriched by hit 
bounty, and who were bom and bred under the lawhe 
had a mind to introduce ; and who could not be well 
pleased to see some of the conquered nation enjoy es« 
fates on better terms than the^iselyea die conquerors^ 
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The pretence of calling this assembly, which was con* 
vened in the fouith year of his reign, was very plau- 
lible* The English had grievously and justly com* 
plained of the constant violation of the Saxon laws, 
and the only extenuation that could be made for this^ 
and which had fioiae foundation in truth, was, that 
the king and his officer» were strangers, and not ac- 
quainted with th^t law* He therefore summoned this 
commune cancJUuniy or parliament, to ascertain what 
the ancient law was, and to make such amendments 
thereto, as the late change and circumstances of af- 
fairs required. 'And, for their instruction in the old 
law, which was but partly in writing, most of it qus* 
tomary, he summoned twelve men, the most knowing 
in the laws of England, out of each county, to assist 
and inform them what those laws were* 

Accordingly, we find the laws of William the First 
are in general^ little other than transcripts of the Sax* 
on laws or customs. However, there are two, which 
were intended to alter the military policy of the king- 
dom, to abolish the trinoda necessita^^ amd in its Ueu,. 
to make the lands of the English, and of the church 
liable to knights service, as the Norman's lands were 
by his new grants^ and thereby make the system uni- 
form. His fifty second law is entirely in feudal terms 
and was certainly drawn up by some person * skilled 
in that law, for the purpose I have mentioned» It 
runs thus : Statmmua ut omnes liberi homines fadere 
£s? Sacramento ajirment^ quod intra et extra universum 
regnum angUaSy WiUielmo Domino suo fideles esse vm- 
hintj terras &? honores illiua ubique servare etm eOy V 
cmtra inimicos fe? aUemgenas defendere^. 

*L. L. Anglo Saxon, ap. Wilkins, p. 23«. Wright fsi 
tertures, p. iS. 
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I shall make a few remarks on the wording of thb 
law, and first on the word staiuimus. Wright f ob« 
serves, that it being plural^ implies that this was not 
hy the king alone, but by the commune ^onciUum^ or 
parliament, for the stile of the king of England, when 
speaking of himself, was for ages after in the singular 
number, and in the subsequent part he is plainly dis** 
ttnguished from die enactors of the law ; for it is not 
mMi, or nobis Jideles esse^ but Willielmo Domini 9U9 
in the third person, nor, terrUs & honored meos ; or 
nosiros servarcj but terras &f honores iUius ; and in* 
iieed, in the subsequent law I shall mention it is ex- 
pressly said in effect, that the subjecting the free 
lands to knight service was per commuTU concilhwu 
Seeon<fly, die words Uberi homines is a term of the 
feudal law, properly applicable to allodial tenants, 
who held their lands free from the military service 
Ihat vassals were obliged to. And in this sense 
it was used in France also, from whence William 
came. In these words were included also, die mea 
of the church, for as their lands were before subject 
to die tri»odanecessitasj it was reasonable when that 
was abolished, they should be subject to this diat 
came in lieu of it. Fmdere and sacraTOento c^rmenu 
Fadus is the homage, which, though done by the ten** 
ant only to the Ic^, was looked upon by the feudists 
as a contract, and equally bound both parties, as is 
sacramentum ; as appears after the feudal oath of fe- 
ahy ; and they are placed in the order they are to be 
done^ homage first and*then the oath of feiky. Wil- 
lielmo Domno suo^ not regi^ not the oath of allegitoce 
» king, but the oath of fealty from a tenant to a hmd- 

tP. ^9. 
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Iord,for the lands hd holds. Fidelia is the very techiii- 
cal word of the feudal law for a vassal. But the words 
intra £5? extra universum regnum angUa: are particUi^ 
larly to be obsei^ved : For these made a deviation 
from the general principles of the feudal law, and one 
highly advanugsous to the kingly power.- By the 
feudal law no vassal was obliged to serve his lord in 
war, unless it was a defensive war» or one he thou^t 
a just one, nor for any foreign territories belonging 
to his lord,that was not a part of the seignory of which ' 
he held ; but this would not effectually serve for the 
defence of William. He was duke of Normandy, 
which he held from France, and he knew the king 
of that country was very jealous of the extraordinary 
accession of power he had gadned by his new territo« 
rial acquisition, and would take evecy occasion, just 
or unjust, of attacking him there ; in short, that he 
Must be almost always in a state of war. Such an 
obligation on his tenants, of. serving every where^ 
vas o£ the highest consequence for him to obtiun; 
Bor was it difficult, as most of them had also estates 
in Normandy, and were by self-interest engaged in 
its defence. 

The next lai^ of his I shall mention is the fifty- 
eighth, which enjoins all who held lands by military 
service, and some others, to be in perpetual readiness. 
It runs to this effect : " We enact and firmly com- 
^ mand, that all earls, and barons and knights and 
"servants, servientes^ (that is the lower soldiers^ 
" not knighted, who had not yet got lands, but i^ere 
" quartered on the abbeys,) and all the freemen, 
** (namely, the Saxon freeholders, and the tenants of 
" the church, which now w>s subjected to knights ser- 



LAWS OF ENGLAND. 121 

^^ vice) of our whole aforesaid kingdom, shall have 
*^ and keep themselves well in arms, and in horses, as 
^ is fitting, and their duty ; and that they should be 
*^ always ready, and well prepared to fulfil and to act 
^* whensoever occasion shall be, according to what 
'^ they ought by law to do for us from their fiefi and 
^^ tenements ; and as we have enacted to them by the 
*' commune concilium of our whole kingdom aforesaid ; 
^ and have given and granted to them in fee in he- 
" reditary right." The great effect of this law was 
to settle two things, not expressly mentioned in the 
former ; the first to shew the nature of the service 
now required, knight service on horseback ; and the 
other, to ascertain to all his tenants, Saxons as well as 
Normans, the hereditary right they had in their lands, 
for if that had not been done by this law, as now all 
lands were made feudal, and their titles to them con- 
sequently to be decided by that law, they might other- 
wise be liable to a construction, according to its prin- 
ciples, that any man, who could not shew in his title 
words of inheritance^ which the Saxons generally 
could not, was but tenant for life^. 

This general law then put all on the same footing, 
and gave them inheritances, as they had before, but 
of another nature, the feudal one, and consequently, 
made them subject to all its regulations. From this 
time, and in consequence of these laws, the maxim 
prevailed, that all lands in England are held from the 
iin^, and that they all proceeded from his free bounty, 
as is strongly implied in the word concessimus ; and 
hence some, indeed many, have imagined that the 

*L. L. Anglo-Saxon, ap. Wilkins. Wright on tenures^ 
p. 72. 

p 



f 

122 LECTURES ON THE 

conqueror seized all tl^s lands of England, as his bf 
right of conquest, and distributed them to whom, and 
on what terms he pleased. With respect to the great- 
er part, which he gave to his Nofmans, this is true ; 
but it appears from the records of his time, that it 
was not universally the case. The laws I have men« 
tioned so changed the nature of the inheritances, 
which he did not seizey that they were subject to all 
the same consequences, as if he had so done ; though 
in truth, with respect to the Saxons, he did not dis- 
possess them. If was but a fiction in law. 

.^ I have mentioned that he made the lands of the 
church liable to knights service, in lieu of the milita-* 
ry expedition they were subject to before ; but this 
is to be understood with some limitation. For where 
the lands of an ecclesiastical person, or corporation, 
were barely sufficient to maintain those that did the 
duty, they, for necessity's sake, were exempted ; and 
the Saxon expedition being abolished, the contri- 
bution thereto fell with it, and they became tenants 
in franialmoine^ or free alms. But where an eccle- 
siastical corporation was rich, and able, besides their 
necessary support, according to their dignity, they 
were, by these laws, under the words liberi homines^ 
subjected to the new ordained military service, as 
they had been before to the old, and according to their 
wealth, were obliged to find one or more knights or 
horsemen. If they were obliged to furnish as many 
as a baron regularly was, they were barons, as all the 
bisliops and many of the great abbots were ; and, as 
barons, sat in the commune conQiUum ; whereas, be- 
fore, the clergy in general sat in parliament, as well 
as the laity, not as a sjsparate body, nor invested with 
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separate rights, but both clergy and laity equally con- 
curred in making laws, whether relative to temporal 
affairs or spiritual ; though, with respect to the latter, 
it may well be inferred, from the ignorance of the 
times, that they had almost the entire influence. But 
after this time the clergy became a separate body 
from the laity, had distinct interests also, and a sepa- 
rate jurisdiction ; nay, I may say, became, in some 
degree, a separate branch of the legislature, by the 
right they claimed and exercised, of making canons 
to bind laity as well as clergy^. But the explaining 
this would carry me too far at present, so I shall de* 
fer it to my next lecture. 

In the mean time, I shall just recapitulate the pro- 
digious alteration, as to the properties of landed es« 
tates in England, introduced by the two laws of the 
conqueror's, I have mentioned, from what was their 
nature and qualities before that time. They had been 
the absolute proprieties of the owner, (I speak in 
general) they could be aliened at pleasure, they could 
be devised by will, were subject to no exactions on 
the death of the owner, but a very moderate settled 
heriot paid by the executor. In the mean time, on 
the death of the ancestor, the heir entered without 
waiting for the approbation of the lord, or pa)ang any 
thing for it ; and his heir, if there was no will, was 
all the sons jointly. No wardship, or marriage, was 
due or exacted, if the heir was a minor. All these, 
by the feudal custon^ being introduced, were quite 
altered. Lands could no longer be aliened without 
the consent of the lord. No will or testament con^ 
ceming them availed any thing. The heir ha4 no 

*Madox, Baronia Angl, p, 25. Seld. tit. hon. pjijpt 2. c, 5, 
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longer a right to enter into his ancestor's inheritance 
immediately on his death, until he (not the executor) 
had paid a relief (and that not a moderate one) and 
been admitted by the lord. The heir, likewise, was 
not all the sons jointly, but one, first, such as the 
lord pleased to prefer ; at length it became settled 
universally in favor of the eldest ; and the fruits of 
tenure, wardship, marriage and relief (for the Saxon 
heriot was, as I have mentioned, a different thing) 
came in as necessary attendants of a feudal donation* 
No wonder, then, that it has been said William in- 
troduced a new law, the Norman one. He certainly 
did so as to landed estates ; but this, as I have ob- 
served before, by the consent of his parliament, who, 
being Normans, were as well pleased with the change 
as himself; but it is not true with respect to the other 
old Saxon laws, which did not clash with the design 
of introducing the military feudal system. Them he 
confirmed, and his feudal laws were called only emen* 
dations. However, certain it is, his secret design 
was to eradicate even the Saxon, the laws he had, in 
pursuance of his coronation oath, confirmed, and that 
he took many steps thereto ; which though they had 
not the fuU effect he intended, wrought considerable 
changes. What these were, ^nd the consequences of 
them, shall be the subject of the next lecturct 
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LECTURE XXIX. 



The alteratiom introduced by Jfllliam, as to the administra- 
tion of justice,,,. The Judges of the Curia Regis are a/ifloint' 
edfrom among the Kormans.,„The county courts decline,.,. 
The introduction of the Norman language. „,The distinction 
between courts of record^ and not of record „„The sefiara' 
Hon of the spiritual and temporal courts.... The consequences 
of this measure, 

WILLIAM, by altering the nature of land estates, 
and the conditions upon which they were held, had 
proceeded a good way in his second capital design, 
the introduction of the Norman, and the abolishing 
of the Saxon law. And farther than that, it was not 
proper nor consistent with his honor, who had sworn 
to Edward's laws, to proceed openly. However, he 
formed a promising scheme for sapping and under- 
mining the Saxon law by degrees. First, he appoint- 
ed all the judges of the curia regis from among the 
Normans, persons fond of their own law, ignorant of 
the English, and therefore incapable, even if they 
had a mind, to judge according to it. 

Before his time this court only meddled with the 
causes of the great lords, or others that were of great 
difficulty, but now it was thought proper to discour- 
age the county courts, and to introduce most causes 
originally into the superior court ; and for this there 
was a reasonable pretence, from the divisions and 
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factions between the two nations, and the partialities 
that must evfer flow from such a situation of afFairs. 
The ancient laws of England had been written, some 
in the Saxon, some in the Latin tongue, and the laws 
of William, and of many of his successors, were pen- 
ned in the latter language. But in the curia regis all 
the pleadings henceforward were entered in the Nor- 
man tongue, the common language of his court, as 
were also, all the proceedings therein, until the time 
of Edward the Third. This introduced the technical 
law terms, and with those came in the maxims and 
rules of administering justice belonging to that peo- 
ple, which gradually, wherever they differed from, 
superseded the English. Hence proceeded the great 
affinity, I may say, identity, between the ancient law 
of Normandy, as act forth in the coutwmier of that 
coutitr}', and the law of England, as it stood soon af- 
ter the conquest. 

The analogy, however, did not arise from, thia 
iloQe* Though England borrowed most from Nor- 
mandy, yet, on the other hand, Normandy borrowed 
much from England. William, for the ease of his 
p<eople, who had occasion to frequent his court, or 
had suits in the curia regis^ established schools for 
instructing persons in this language, and obliged par- 
ental of substance to send their children thither which 
had the consequence of abolishing the old Saxon 
longuc, and forming a new language, from the mix- 
lure of both t» 

This introduction of a new language, together with 
the e3^altat}on of the curia regis^ and the consequent 

iDugdale's orig. jurid. c. 34. Madox, hist, of Excheq^ 
di, 2* L?i (;oi\tume de Normandie. 
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dcrpression of the county courts, introduced, as I ap- 
prehend, the distinction between the courts of record 
and not of record^ and made the county courts consid- 
ered oi the latter kind. Courts of record are such 
whose proceedings are duly entered, which, at that 
time, was to have been done in the Norman tongue, 
and which proceedings are of such weight, as, unless 
reversed, for ever appearing from the record, can 
never be gainsaid or controverted. Now, to allow 
such a privilege to the proceedings of the inferior 
courts, the county ones, where the suitors were judges^ 
and where, besides, the proceedings were in the £ng* 
lish language, would have been contrary to the policy 
of that time, and would have tended rather to the con- 
firmation than depression of the old law. The spin* 
tual courts, also, are not allowed to be courts of rec* 
ord, and that I presume, because they were anciently 
a part of the county courts, and separated from them, 
as I shall shew presently in this reign, and therefore 
could have no greater privilege than the court from 
which they were derived. However some inferior 
courts, such as the tourn^ and the leet, were allowed 
to be courts of record, and that I conceive, both for 
the benefit of the realm, and the profit of the king; 
for these were criminal courts, where public offences 
were punished, and therefore should have all weight 
given them, and where the king's forfeitures and fines 
for crimes were found. 

I have observed before, that the courts, in the Sax- 
on times, were mixed assemblies, where the bishop 
and sheriff presided, and mutually assisted each oth- 
er, and where the bishop, I may add, had a share vbl 
the amerciaments and fines. But in this reign the 
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spiritual and temporal courts were separated by 
William, a thing which afterwards was of bad conse- 
quence to many of his successors, but was, at the 
time, very ser\4ceable to the views he then had. This 
was certainly done partly to oblige the pope, who had 
espoused his title, and at this time was setting up for 
the universal lord of churchmen,though in after times 
they carried their pretensions much higher*. 

One great engine the popes set on foot to attain the 
power they aimed at, was to make a distinction be- 
tween clergy and laity ^ to have the matters relating 
to the former, as well the merely spiritual as the tem- 
poral rights they had acquired, cognizable only in 
their own jurisdictions ; and, to preserve the distinc- 
tion stronger, to. forbid their interfering in the tem- 
poral courts, upon pretence of their time being taken 
up in spiritual exercises, and particularly, thait it suit- 
ed not the piety and charity of a clergyman, even by 
his presence, to countenance the proceeding to sen- 
tence of death, or the mutilation of limbs. Many 
were the laws they made for this purpose, upon mo- 
tives of pretended piety ; and the circumstances and 
practices of the times contributed greatly to their 
success. The emperors, kings, and great lords, had 
the nomination to bishoprics, and other benefices, as 
their ancestors had been the founders, and their lands 
were held from them. But shameful was the abuse 
they made of this power. Upon pretence of the cler- 
gy being their beneficiary tenants, according to the 
principles of the feudal law, they exacted reliefs, and 

*Baron Gilbert's hist, of Excheq.p. 55. Lord Littleton's 
hist, of Henry IL 4to. vol. 1. p. 43. 457. Carte, vol. 1. p. 
419. 420. 
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arbitraty ones from them before investiture, or, to 
speak in plain terms, they sold them on^Simonlacal 
coiitracts to the highest bidder^ as the Conquei^r^s 
son William did afterwards in England ; so that the 
profligate and vicious were advanced to the highest 
dignities, while the conscientious clergy remauned ill 
obscurity ; nay, if they coidd get no clergyman to 
come up to their price, they made gifts of the tide 
and temporalities to laymen, nay to children ; it was 
a matter of litde conpern that there was no one to do 
the spiritual office. 

Such practices, (and they were too common) gave 
just and universal offence to all sober persons, so that 
th^ popes were generally applauded for their aiming 
at the reformation of the evils, and for the endeavor- 
ing, by their. decrees, to reform the morals of the cor- 
rupt clergy, and to restore an elective manner of con- 
ferring benefices, though their real design was first 
to become the protectors of the clergy, neiet, their 
lords and masters, and then^ by their means, to ty- 
rannize over the laity } a plan which th^y caiiied in- 
to execution with too much success* This plan was 
in the height of its operation in WiUii^ni^s reign. The 
foundation of it had been laid before, as I observed^ 
lA the many distinctions made between clergy and 
buty, and the prohibiting the first, except some greiat 
ones, from meddling with secular affairs, or tribunals. 
This separation, however, had not yet taken place in 
England, and it is not a wonder that William, who 
had peculiar views of his own in it, as I shall observe^ 
thought jt reasonable to oblige his benefactor the 
pope, and to conform the constitution of this church 
and nation to that of France, where the clergy were il 
separate body, <). 
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The private views of the king were ^ofold, the 
first arose merely from his personal character, his av- 
arice. By the Bishop's ceasing to be a judge in the 
temporal courts, he lost his share of the mulcts or' 
fines imposed therein, and in consequence the king's 
two thirds of them were increased. But his other 
view lay deeper. To comprehend this, we must re- 
member how great was the ignorance of those ages. 
Scarce a man, except a clergjrman, could read or 
write, insomuch that being able to read was looked 
upon as a proof of being in orders. Many^ even of 
the greatest lords could not write their names, but 
signed marks ; and from this ignorance it was that 
proceeded the great weight our law gives to seeing 
9bovt signing ^my instrument, and that sealing is 
what makes it a man's deed.' It fottowed from hence 
that the laity must be grossly ignorant in point of 
the laws. Their knowledge could ext^id no farther 
than as they remembered a few particular cases, that 
fell under their own observation ; whereas the clergy 
had the benefit of reading ihe written laws, and con- 
sulting the proceedings thereon, in the rolls of the 
courts of justice, and they were the only lawyers of 
the times ; insomuch that it became a proverb, nuilus 
ciericus nisi oausidicus* 

What method then could so effectually answer the 
king's end of making the Saxon law fall into oblivioo, 
which he could not openly abolish, after having sol- 
emnly sworn to observe it, as the removing from the 
courts of ji^stice those persons who only knew it, and 
could oppose any innovation his Norman ministersf 
should attempt to introduce. This policy, ho wever,as 
artfully as it was laid, had not its- foil effect ; for ma- 
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mf of the clergy, uawillingto lose so gainful m trade zp^ 
peared stiH in these courts in disguise, as laymen, and 
at thisjtime it is very probably conjectured that that 
ornament of the serjeant at law's dress, the coiff^ was 
introduced, and for this very purpose of hiding the 
tonsure, which would have shewn them to be clerks. . 
This their attendance, in some degree, frustrated the 
scheme, and many of the Saxon laws,such especially 
as were repeated in William*s, kept their grouhd, but 
many more were forgotten. 

I mentioned that one motive of William's to sepa- 
rate the jurisdictions, was to oblige the pope, to whose 
favor he owed much, yet it ought to be observed to 
his honor, that he maintained the independency of his 
kingdom with a royal firmness^ Pope Gregory, com- 
monly called Hildebrand, who was the first that vexi« 
tured so fur as to excommunicate sovereign princes, 
as he did the emperor no less than four different times^ 
conceivingWilliam could not sit securely on his throne 
without the aid of his see, demanded of him horn- 
age for the kingdom of England, and the arrears of 
Peter's pence ; grounding his claim of superiority 
on his predecessor's consecrated banner, and that 
Peter-pence Was the service by which the kingdom 
was held from the holy see. But he found he 
had a man of spirit to deal widi« William al- 
lowed the justice of the deniand of Peter^pence, and 
promised to have it coHected and paid, viDt as a tri« 
bule, but as a charitable foundation, as in trutii it 
was, to mippdrt a coHege of English students at Rome, 
for the betiefit of the Engliaih church. As to homage^ 
he absohitdy refiised it, and dedared he hefal his 
crown from God tlone, and would maintain its inde- 
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pendence ; and to convince the pope he was in ean^ 
est, he issued an edict forbidding, on their aUegpiance, 
his subjects to acknowledge any person for sovereign 
pontiiF, until he had first acknowledged him. So bold 
a step convinced Gregorj', who was already sufficient- 
ly embroiled with the emperor, that this was no fit 
time to push things ; and so he dropped his project, 
but without retracting it ; for the court of Rome nev- 
er did in any case formally recede from a pretension 
it had once advanced. 

The consequences of the separation of the eccleii* 
astical from the temporal jurisdiction were many. 
It naturally occasioned controversies concerning tl^e 
respective limits, and these gave rise to the curia regis 
interposing in these matters, and, by prohibitions, pre* ' 
venting one from encroaching upon the other. The 
great contest was concerning suits for benefices, or 
. church livings, which the clergy contended were of 
spiritual J and the king's courts, of f^m/ora/cognizance. 
And this, indeed, was the great question that, in those 
days, divided 'the Christian woild abroad. However 
in England, the clergy were, at length, foiled in this 
point. But a much greater evil arose from this sep- 
aration. It is a maxim of all laws, that no man' 
ahovdd be twice punished for the same crime, and this 
just maxim the clergy, in favor of the members of 
their own body, perverted in a shocking manner. If 
a clerk committed murder, rape, or robbery, the bish- 
op tried and condemned him to penknce ; and this' 
sentence was made ai pretence of not delivering him 
(;o the temporal courts, to .be tried, for his life. This 
pras one of the great disputes concerning the consti- 
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Ctttionft of Clarendon, in Henry the Second's tirne^ 
between kirn and archbishop Becket f. 

At length, about Henry the Third's reign, the liin* 
its between the several jurisdictions were pretty well 
settled, and by subsequent statutes, and judicial reso^ 
lutions, are confined to the respective limits they are 
now under. Indeed, since the Reformation, as the 
credit of the canon law has declined, on account of the 
dilatory proceedings, and the use of excommunication 
upon every trifling contempt, thf reputation of the 
ecclesiastical courts has greatly fallen, and prehibitons 
are now issued, in many cases, where they could hot 
have been granted in former times* Yet, if we ex- 
amine accurately, we shall find that these great com- 
plaints, which, it must be owned, are in the general 
just, namely, of dilatoriness and excommunications, 
proceeded from the separation of the t^o courts by 
William. Before, when the courts sat together, the 
sheriff assisted the bishop, and by his temporal power 
compelled the parties to appear, and submit to the sen* 
tence, if they were contumacious against excommu- 
nication. But when they were separated, the bishop 
was left to his spiritual arms, merely, excommunica- 
tion ; and as the consequences of such a sentence 
were, in the superstitious times, looked on as very 
dreadful, and are really severe in law, several inter- 
mediate processes and notices were necessary before 
they proceeded to that extremity ; and this gave op- 
portunity to litigious persons to disobey every order 
the court made in a cause, until they came to the 

fMadox, Excheq. ch. 1. Bacon on the laws and gov- 
e^ment of England, part I . ch. 59, and 66. Brady, Carte 
iHud Tyrrj). 



134 LECTURES ON THE 

brink of excommunica^n, and that way, by repeated 
contumacies, to spin out causes to an unconscionaMe 
length. And the want of other arms compelled these 
courts, on very trifling contempts, to enforce their or- 
ders by excommunication, which, it must be owned^ 
axrc6rding to its primitive and right use, should be re- 
served only for flagitious immorsdities^* 

Another evil consequence that flowed from this 
separation of these courts, WHS, that the pope cun- 
ningly got his, the canon law, introduced into the ec- 
clesiastical courts, which made him the head of the 
church, introduced appeals to him, and in effect, rob- 
bed the king of so many subjects in ecclesiastical af- 
iairs, wbereas, before, though there might be referen- 
ces in cases of difficulty for advice to Rome, there 
were no appeals thither. The euria regis was ta ' 
reform ecclesiastical jud|^ents,and the ecclesiastical, 
as well as tempord jurisdiction, was the king's; 

Another evil ccffiseqnisnce, and it is the last I shall 
mention, of this alteration, was the setting up two le- 
gislatures, if I may say so, in dte kingdom. In the 
ancient time sdl laurs were made in the same assembly, 
but now, the cierg;y being separated from the laity, 
when a paiiiAitteht was called, die business became 
divided ; eircle^iastical Matters, atfd the taxes on the 
dergjf, were ha&dled ifi the convocation, as temporal 
matters, and the taxes on the laity, were in pariiament. 
This contributed to the further clashing of jurisdic- 
tion^ Fot it must be.owticd the convocation ex- 
ceeded their powers, and made canons about things 
merely temporal; which, however, they contended to 

• Hale, hist. com. law, ch. T. Bacori,, hist, and polit. dis-^ 
course^ p* 129. fcc.^ ^ 
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be spiritoal ; and sonetimes contrary to the express 
law of the land, nevertheless they by the superstitious 
^md ignorant, who knew not the distinction between 
such things, were generally obeyed, and hence from 
such submission it is, that, by custom, m several pla« 
ces, tithes are payaUe of things tha;t are not tithaUe 
at common law. 

The right of the convocation's canons binding the 
laity in spiritual matters was never doubted in the 
times of popery, nay till Charles the First's time, if 
they had tihe approbation of the king, who was the 
head of the church, it was the general opinion, except 
among the Putitans. But since that time their juris- 
diction i s settled cm a reasonable footing. Their can- 
ons bind no man, spiritual or lay, in temporal n^aitters. 
They bind no layman in spiritual matters ; but they 
:buid die clergy in spiritual matters, provided that no 
right of the laity is thereby infringed. As for in- 
atttice, there is a canon forbidding olergymen to cele« 
brate marriage out of canonical hours. This doth 
not bind even a clergyman, for if it did, it would strip 
thelaity of their ri^t of being married at any howr. 
JSoweveritistobe considered whether a canon «( 
Hoc convocation is a new ordinance, or only a repeti* 
tion of die old ecc^psiaatical law. If the latter, it 
binds all nien, ftpiritaal and hqr, not at a canoni bntas 
the law of the land* 
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LECTURE XXX- 



Robert Duke ofNbrmandy^ and WiUzant Ruffus^ disfiute the 
succeanon to the Conqueror „..The £ngliah prefer the latter. 
The fore9t lavfa,.,.The crueitt/ and oppreadma of WUJUUt/n* 
The advancement qf Henry^ the Congueror^s youngest aon^ 
to the crown of England ,4,He grants a charter„.,The Tut* 
ture ofthia charter. .,.Hia diafiute with Anselm coTiceming 
Inveattturea....1%e celibacy of the clergy, ...State of the king- 
dom Under Stephen, 

' WILLIAM the Conqueror left three sons, Robert^ 
WiHiam and Henry. The eldest, Robert,, according 
to the established roles of the French fiefs, succeed- 
ed in Normandy, and on account of his primogeni- 
« ture laid clsum also to the crown of England; but what 
right that gave him, might in those days, well be s 
question. In the Saxon times the rule was to elect 
a king out of the royal family^ and the election gene« 
rally fell on the eldest son, though not universally ; 
for the line of Alfred reVgned in prejudice to the 
descendants of his two elder brothers. Edred sue* 
ceeded to his brother Edmund, in prejudice of £d- 
mund^s two sons ; again, on Edred's death^ his son 
was excluded, and Edmund's eldest son resigned ; 
and lastly Edward the Confessor was king, though 
his elder brother's son was living* So that {priority 
of birth was rather a circumstance influencing the 
people's choice, than what gave an absolute right of 
successionf. 
t Tyrrel's Introduct. to his hist. 
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Another thing, it might be pretended, should de* 
termine this point, that is, as William claimed the 
crown through the wiU, as he said, of the Confessor^ 
he also had not a power to bequeath the crown. 
When, therefore, he was making his will he was ap-i 
plied to on this head, but the approach of death seems 
to make him ackn<^wledge diat his only just title was 
his election^ for though he hated his son liobert, and 
was extremely fond of William, he refused to dispose 
of it by will. He only expressed his wish that Wil- 
liam might succeed, and dispatched him to England, 
with letters to Lanfranc archbishop of Canterbury, 
requesting him to influence the election tn his favor 
and he accordingly ;was crowned. Indeed, it seems 
a litde* odd that William, whose bad qualities were 
universally known (for he had not one single virtue, 
except personal bravery) should be preferred to Rob- 
ert, who, with that virtue, possessed all the amiable 
virtues of humanity. 

That the native English should prefer any one to 
Robert is not to be wondered at, as he had, on all oc- 
casions, elcpressed the highest aversion to them, but 
they had no influence in the matter ; and it appears, 
at first view, the interest of the English lords, most 
of whom had also estates in Normandy, to be subject 
to one monarch, and not have their estates liable to 
confiscation, on taking part with one of the brothers 
against the other* But the interest of Lanfranc and ' 
the clergy, added to his fathei^d treasure, which 
he had seized, and distributed liberally, bore down 
all opposition ; and indeed, it is probable that Rob- 
ert's disposition, which was well known, operated in 
Itis disfavor } for his extreme indolence and prodigal- 
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itjTy and his scruple of using improper means foi* attain- 
ing the most desirable ends (whereas William was 
extremely active and would stick at nothing) made 
it easy for persons of any penetration to see in whose 
favor the contest between the two brothers must 
end t« 

We have little to say of the laws in his tinae, for he 
regarded no laws, divine or human, ecclesiastical or 
temporal. He chose for judges and courtiers the 
most profligate persons he could find. And one of 
the great oppressions his people labored under was 
the extending, and aggravating the forest laws. The 
forests were large tracts of land, set apart by his fath- 
er for the king's hunting out of the royal demesnes ; 
and consequently William his father had by his'own 
authority, made laws, and severe ones, to be observed 
in these districts for the preservation of the game, 
and erected courts to try offenders, and trespassers in 
his forests. The great intention of these courts was 
to fleece his subjects, who were as fond of hunting 
as their sovereign, by mulcts and fines ; and in truth 
these were the only oppressions his countrymen, the 
Normans, suffered under the Conqueror. 

But Ruffus flew put of all bounds. He introduced 
the iawingy as it is called, the Hamstringings of 
Dogs ; nay, he made a law, by his own authority, to 
make the killing of a deer capital. On pretence of 
this law he seized many of the great and rich, con- 
fined them for years, without bringing them to trial, 
until he forced them to compound, and to give up the 
better part of tjieir estates. Not content with harras- 
sing the laity, he laid sacrilegious hands on the church 

t Carte, vol. l.p. 452, 453. 
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revenues. Whenever a rich abbey, or bishoprick, 
fell vacant, he laid his hands on the temporalities, 
kept them vacant for years, as he did that of Canter- 
bury four years ; and even, when he was prevailed 
upon to fill them, he openly set them to sale in his 
presence, and gave them to the best bidder. How- 
ever, in a violent fit of sickness, he promised to re- 
form, and did till he recovered his strength, when his 
reformation vanished. The remonstrances of his 
clergy, or the pope, had no effect with him ; and in- 
deed, the circumstances of the time's were favorable. 
For as there 'were two popes, one made by the empe- 
ror, the other, by the Romans, who disowned the im- 
perial authority in that respect, William acknowledged 
neither, and each was afraid to drive him into his 
adversaries party, by proceeding to extremities. 

These enormities raised him so many enemies 
among his subjects, of all kinds, that Robert had a 
strong party, and an insurrection was begun in his fa- 
vor, which William, profiting of Robert's indolence, 
easily suppressed, and then invaded him in Norman- 
dy, and was near conquering it, as, by a sum of mon- 
ey, he detached the king of France from the alliance^ 
if he had not been invaded by Scotland, in favor of 
Robert. He patched up, therefore, a peace with him, 
ratified by the barons on both sides, the terms of which 
were, that the adherents of each should be pardoned, 
and restored to their estates, and the survivor succeed 
to the other f. 

Thus there was a legaLsettlement of the crown of 
England made, which ought to have taken place, but 

tKennct's historians, and Carte. 
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did not. For William being accidentally killed in 
hunting, while Robert was absent in Italy, on his re- 
turn from the holy war, Henry the youngest son took 
the advantage, and seizing his brother William's treas- 
ure, was crowned the third day, after a very tumul- 
tuous election, the populace threatening death to any . 
that should oppose him. The reason of their attach- 
ipent to him was, that he was, hy birth, an English- 
man, and therefore, they hoped for milder treatment 
from him than they had met from his two Norman 
predecessors. Besides he had promised a renewal of 
the Confessor's laws, with such emendations as his 
father had made. And in pursuance of this promise, 
as soon as he was crowned, he issued a charier, con- 
taining the laws as he now setded them, and sent cop- 
ies of it to every cathedral in his kingdom. 

These laws were, as to the bulk of them, the old 
Saxon constitutions, with the addition of the Con- 
queror's law of fifes, and some things taken from the 
compilations of the canon law. However, with res- 
pect to the feudal law, he, in many instances, moderat- 
ed its severity. With respect to reliefs^ he abolish- 
ed the arbitrary and heavy ones which William had 
exacted, and restored the moderate, and certain ones, 
which his father had established! With respect to 
the m/^rriage of his vassal's children, he gave their 
parents and relations free power of disponing of them, 
provided they did not marry then^ to his enemies, for 
obviating which, his consent was to be applied for, 
but then he expressly engaged not to take any thing 
for his consent ; and the wardships of his minor t^n- 
^ts he committed to their nearest kindred, that they 
inight take pare of the persona and ^states of t^c 
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ward, and account with him for the profits during the 
minority, upon reasonable terms. He even, in tome 
degree, restored the Saxon law of descents j and per- 
mitted alienation of lands. For if a man had several 
fifes, and several sons, the eldest had the principal one, 
on which was the place of habitation, only, and the 
rest went among the sons, as far as they would go ; 
and if a man purchased or acquired land (as land 
might be alienated by the feudal law, with the con- 
sent of the superior lord,) such acquisitions by the 
laws of Henry, he was not obliged to transmit to his 
heirs, but might alien at pleasuref • 

This mitigation of the former law was very agree- 
able to his people, both English and Normans. The 
former were pleased to see the Saxon law so nearly 
restored, and the latter, harrassed with the oppres- 
sions of William, were glad to have the heavy bur- 
thens of their tenures lightened ; and indeed, began, 
by degreed,to relish the old English law, and to prefer 
it to their own. 

To attach the bulk of his subjects to him still more 
strongly, he took another very prudent step. He 
msn-ied Maud the daughter of the king of Scodand, 
by Edgar Atheling^s sister, so that in his issue the 
blood of the Norman and Saxon kings were united. 
But still he was not firmly settled, imtil the affairs of 
the church, and the right of lay persons granting in- 
vestitures of church livings were settled. He intend- 
ed to proceed in the same manner his father and brother 
had done. He accordingly named persons to the vacant 
bishoprics, and recalled Anselm, archbishop of Can- 

t Hale, hist. com. law, chap. 7. Carte, vol. 1. p. 480. 
ft seq. 
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terbnry, who had lived in exile during the latter par 
of William's reign, on account of the then famous dis- 
pute of lay investitures. But Anselm, adhering to 
the canons of a council held at Rome, refused to con- 
secrate the bishops named by the king, and also to do 
him homage for the temporalities of his own see, 
which the king required before he gave him posses- 
sion. 

Henry, afraid of detaching from himself, and at- 
taching to his brother Robert, the pope and so power- 
ful a body as the bulk of the clergy,, with sa popular 
and high spirited a priest at their head, was obliged 
to propose an expedient, that he should send ambas- 
sadors to the pope, to represent that these canons 
were contrary to the ancient law and customs of the 
nation, and to endeavor to obtain a dispensation for 
not complying with the canons ; and that, in the naean 
tim^e, Anselm might enter into the temporalities of 
his see* This proposal was accepted. But though 
the king's desiring to do that by dispensation, which 
ke had a right to do by law, was tacidy giving up his 
cause, the pope knew bis own strength, and Henry's 
weakness too well, to grant this favor. He insisted 
oa the canons being executed, which produced anoth- 
er quarrel between the king and archbishop. The 
archbishop, attended by other bishops his adherents,, 
went to Rome to complain. The king sent new am- 
bassadors, but all in vain. The pope proceeded to 
threaten excommunication, which, in those days of 
superstition, would have tumbled Henry from the 
throne, so he was obliged to submit^ and come to a 
composition. He renounced the nomination and in- 
vestiture per annulum &? baailum^ restored ,the frec^ 
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election of bishops and abbots to the chapters and con- 
vents, which, as the pope was the judge of the valid, 
ity of such elections, was, in eiFect, almost giving them 
to him ; and in acknowledgment of his ancient right 
of patronage, was allowed the custody of the tempo- 
ralities during the vacancy ; was allowed to give the 
conge (Pellre^ or licence to proceed to election, without 
which they could not elect, and was allowed to re- 
ceive homage from the elect, upon the restitution of 
die temporalities* 

Thus the pope gratified the king with the shadow^ 
and gained to himself and the church the substance, 
and thus, at this time ended, that contest in England, 
which had cost so many thousand lives abroad, be- 
tween the pope and emperors. Henry, however, re- 
tained considerable influence in the elections, for be- 
fore he issued his congd (Telirej he generally conven- 
ed his nobles and prelates, and with them recom- 
mended a proper person, who generally was chosen ; 
and this the pope, for the present, suffered to passf* 

I have little else to observe touching the laws in 
this reign, save what pertains to the celibacy of the 
clergy. The popes, aiming at detaching the clergy 
entirely from secular interests, had made many 
canons against their marrying, and all the eloquence 
of some centuries had been employed in recommend- 
ing celibacy. These canons, however, had not their 
full effect in England ; for very many of the secular 
clergy were still married. Anselm, in a synod he as- 
sembled, enacted a canon against them, commanding 
them to dismiss their wives, upon pain of suspension, 
and excommunication, if they presumed to continue 

t Carte j and Kenneths historians. ' 
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to officiate. Cardinal de Crema was afterwards sent 
legate by the pope to England, where, in a. general 
assembly of the clergy, he re-enacted the canons 
against their marriages, and presiding in a lofty 
throne, uttered a most furious declamation against 
such a sinful practice, declaring it a horrid abomina- 
tion, that priests should rise froxja the arms of a strum- 
pet, and consecrate the body of Christ* And yet the 
historians assure us, that, after consecrating the eu^ 
charist in that assembly, he was found that very night 
in the stews of Southwark, in bed with a prostitute ; , 
which made him so ashamed, that he stole privately 
out of Englandf • 

Henry, though he had subdued Normandy, and 
kept his brother Robert in prison, was not without un- 
easiness as to the succession to his dominions ; for 
Robertas son was an accomplished prince, and protect- 
ed by the king of France, whereas his own bore but 
a worthless character. However, to secure the suc- 
cession to him, he assembled the barons of Norman- 
dy in Normandy, and those of England in England^ 
and prevailed on the^ to take the oath of allegiance 
to him as such. But he being soon after drowned, the 
king, in hopes of male issue, took a second wife, and 
after three years fruitless expectation, he turned his 
thoughts to making his daughter Maud his heir, and 
did accordingly prevail on his nobility to take the oath 
of allegiance to her as successor. But one of the 
steps he took for securing the thrbne to her, in fact, 
defeated his scheme. He knew that a woman had 
never yet sat on an European throne, that Spain, 
which was the only nation that admitted persons to 
Kennet's historians. Hume^ vol. 1. p. 343. 
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^gn in the right of females, had never suffered the 
female herself, but always set up her son, if he was of 
a competent age ; if not, her husband. As to the 
circumstances of his own family, his grandson was an 
infant, and neither he nor his daughterhad confidence 
in her husband* He knew that this oath was taken 
against the general bent of his people, and that little 
dependance could be had on it when he was gone, so 
easy was it to get absolution. His chief dependance 
was on the power and influence of his natural son 
Robert, who, indeed, did not disappoint him, and of 
his nephew Stephen, and of his brother Roger, bish* 
op of Salisbury, on all of whom he heaped wealth and 
honors* 

Stephen, thus advanced, began to lift his eyes to the 
crown. He^ as well as his cousin Maud, was a grand- 
child of the Conqueror, and descended from the 
Saxon kings ; and he had the personal advantage of 
'being a male, and bearing an extraordinary good 
character* By his ability and generosity he had be* 
come exceedingly popular, and his brother Roger se* 
cured the clergy in his interest. Immediately on his 
uncle's death, he seized his treasure, which he em- 
ployed as Henry had done William^s, and having 
spread a report that Henry, on his death bed, had 
disinherited Maud, and made him his heir, he was 
crowned in a very thin assembly of barons. Sensi- 
ble of his weakness, he immediately convoked a par- 
liament at Oxford, where, of his own motion, he 
iwore, not only to rule with equity, but that he would 
not retain vacant benefices long in his hands, that he 
would sue none for trespassing in his forests, that he 
would disforest aU such as had been made by the latf 
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king, and abolish the odious tax of Danegdt \ ceil* 
cessions, which, with the pope's approbation of hitf 
tide, so satisfied the people, that all the lords and pre- 
lates who favored Maud, and had kept aloof, and 
among them Robert her brother, came in^ and swore 
allegiance to him as long as he kept these engage* 
ments ; from which conditional oath they expected 
he would soon release them, and indeed they did all 
they could to provoke him to it* This bait taking;^ 
and he having disobliged his brother, and the clergy,> 
Maud's friends rose in her favor ; atid made the 
kingdom for many years a field of Uood f* 

In one of these battles Stephen was taken, arid Maud 
was universally acknowledged ; but her insufferable 
haughtiness, her inflexible Severity to her captive, 
and her haughty refusal of the city of London's re* 
quest, to mitigate her fathers laws, and restore the 
Saxon, so alienated the people from her, that she vrz!§ 
forced to fly from London, and arms were again ta- 
ken up for Stephen* Her brother, who was the soul 
of her cause, being soon after taken prisoner, waft 
exchanged for Stephen, and he dying soon after, 
Maud was forced to leave the kingdom to her com- 
petitor* However, Stephen continuing still embroil* 
ed with the clergy, her son Henry, in a few years af? 
ter, invaded England, and was joined by multitudes ; 
but some noblemen, who loved their country ,mediat* 
ed a peace, and at last effected it on the following 
terms ; that Stephen should reign during life ; that 
Henry should succeed him, and receive hostages at 
the present for the delivery of the king's castles to him 

t Bacon, hist, and polit. disc. p. 103^ See. Carte^ Yol. 1. p. 
5^2S. et seq. 
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on Stephen's death ; and that, in the interim, he should 
be consulted with on all the great aiFairs of the king- 
dom ; and this agreement was ratified by the oaths 
of all the nobility of both sides. In this treaty no 
mention was made of Maud's title, though she was 
living t* 
t Keimet's Idstorians. 
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LECTURE XXXI, 



Henry IL Hiceeeda to the crown..„The reformation of abu^ 
9e8^„Alteration9 introduced into the Engliah Law.,„The 
commutation of services into money, ...JSscuage or Scutage^ 
Reliefs „»,Assizes of novel disseisin^ and other assizes, 

UPON Stephen's death, Henry the Second suc^ 
ceeded, according to the settlement of the crown be-, 
fore made, and came to the possession of the kingdom 
with greater advantages than most kings ever did«.«^ 
He was in the flower pf youth, had an agreeable per- 
son, and had already given the most convincing proofs, 
both bf wisdom and valor. He was by far the most 
powerful prince of his time z For, besides England, 
which when united to its king in aiFection,was, by the 
greatness of its royal demesnes, and the number of 
knights fees, incomparably the mightiest state in Eu? 
rope, in proportion to its extent ; he had in France, 
where he was but a vassal, greater territories than the 
king of France himaelf. In him were united three 
great fees, to e^ch of which belonged several great 
dependencies ; Anjou, which came from his father i 
Normandy from his mother, and Guiennebyhis wife. 
And, from the very first steps he took on coming to 
the throne, his subjects had good foundation to hope 
that this great power would be principally exerted to 
make them happy. The whole reign of Stephen, un-? 
til the last pacification^ had been a scene of dismal conr^ 
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ftision, in which eveiy lord of a castle tyrannized at 
pleasure, during ihe competition for the crown ; and 
though, from the time of the settlement of peace, Ste- 
phen published edicts to restrain violence and rapine, 
and made a progress through the kingdom, in order 
to re-establish justice and order, he lived not long 
enough to see his good intentions answered, but left 
the work to be accomplished by his successor. 

The first thing Henry did was to discharge a mul- 
titude of foreigners, whom Stephen kept in arms dur- 
ing his whole reign. His next care was the reforma- 
tion of the coin, which had been greatly debased.... 
He coined money of the due weight and fineness, and 
then cried down the adulterated which had, in the late 
reign, been counterfeited by the Jews, and the many 
petty tyrants in their castles. These to humble and 
make amenable to law, was his next concern. As to 
the castles in private hands, that had been erected in 
his grandfather's time, or before, he meddled not 
with them ; but all that had been built during Ste- 
phen's reign, either by permission or connivance, 
through the weakness of that prince, which were the 
great nuisances, he issued a proclamation for demol- 
ishing, except some few, which, from their conven- 
ient situation, he chose to keep in his own hands, for 
the defence of the realm. And, lastly, as the crown 
had been greatly impoverished by the alienations, 
Stephen had, through necessity been forced to make, 
he issued another,to renounce all the ancient demesnes 
that had been so alienated, that he might be enabled 
to support his dignity without loading his people, ex- 
cept on extraordinary occasionsf. 
f liale, hist. com. law^ chap. 7. Carte. 
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These reformations, however just in themselves; 
or agreeable to the subject, he did not proceed on 
merely by his own authority. He had deliberated 
with the nobles, who attended at his coronation, con- 
cerning them, and had their approbation J and though 
there were no acts of parliament made at that time, 
yet, as form in those days was less minded than sub- 
stance, these edicts had the obedience of laws immc-» 
diately paid them by all, except some mutinous no- 
blemen, who still held their castles in a state of de- 
fence. Having taken these prudent steps, he formed 
his privy council of the best and wisest men of the 
nation, and by their advice summoned a regular par- 
liament, wherein many good regulations were made* 
The laws of the Confessor, as amended by Henry the 
First, were re-established, and every thing, both in 
church and state, settled on the footing they were in 
the time of that king. Being thus armed with a full 
parliamentary authority, he marched against his mu- 
tinous nobles, whom he soon brought to submit ; and 
demolished their castles. 

In another parliament, in order to settle the suc- 
cession, contests about which had had fatal effects 
ever since the death of the Conqueror, he prevailed 
on his subjects to take the oath of allegiance, to his 
two sons, though both in their infancy, first to Wil- 
liam, then to Henry, as his successors. And having 
taken all these wise and just measures, for the peace 
and security of his kingdom, he repaired to his for- 
eign dominions ; but his transactions there, or even 
at home, that do not relate to the laws or constitu- 
tion, are not within the compass of the design of these 
lecture^ Let it suffice to say, that he made as good 
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lanrs foi*, and was as good a sovereign to, his French 
as his English. subjects. 

In his rei^ many were the alterations introduced 
into the English law, most of diem, no doubt, by act 
of parliament, though the records of them are lost. 
For, in the beginning of his reign, as I observed, he 
enacted in parliament the laws of Henry the First ; 
and yet from the book of Glanville, writtep in the lat- 
ter end of his reign, it is plain there were great 
changes, and the law was verj^ much brought back to 
what it was in the Conqueror's reign ; nay, in one 
respect, to what it was in Rufus's, I mean reliefs, the 
law of which I shall mention hereafter. Many like-* 
wise were the regulations he introduced of his own 
authority, which in the event proved very beneficial 
to his subjects. 

The first I shall take notice of was his commuta- 
tion of the services due of his tenants in demesne^ 
which formerly were paid in provisions and other ne- 
cessaries, into a certain sum of money, adequate to the 
then usual price. His grandfather Henry did some- 
what of this kind, but he it was that established and 
fixed it ; and his example was followed by his lords, 
so that, from this time, rents became generally paid 
in certain yearly sums of money, instead of corn and 
provisions* What advantage the successors of these 
socage tenants gained thereby will be evident, if w« 
consider the price of things at or about that time. In 
the reign of Henry the First, we are told, the current 
price of several commodities, which, however, must 
be trebled when reduced to the money of our stand- 
ard, were as follows : That of a faf ox five shillings, 
ofour money fifteen ; a wether four pence, of ours. 
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m shilling ; wheat to serve an hundred men with bread 
for one meal^ a shilling, of ours, three shillings ; ara** 
tion for twenty horses for a day, four pence, of our 
money a shilling. And although we should allow 
that, in Henry the second's time, the prices of thingi 
were even doubled,which is impossible to be admitted^ 
it is easy to see how greatly the future socage tenants 
paying the same nominal rent, the value of which was 
daily decreasing, rose in wealth and importance. Be- 
sides they were greatly eased in point of the expense 
and trouble of carrying the provisions to the king's 
court, to which before they were obliged, wherever 
he resided in England ; whereas, now, they had only 
to carry, or send by a proper messenger, the money 
to be accepted as an equivalent f . 

His military tenants he eased in a much more con-' 
siderable manner. By the law of the Conqueror, ev- 
ery military man was obliged to serve at his own ex« 
pense forty days as well abroad, where the king's 
occasions required, as in England, and in person too,- 
unless notoriously incapable ; in which case they were 
obliged to find each a deputy, and if they failed here- 
in, by the strictness of the feudal law, they forfeited 
their lands, or rather, as the law was used inEngland, 
compounded at the king's pleasure ; which, if he was 
very avaricious, came pretty near the same thing...* 
This was a miserable heavy grievance. For what 
oppression must it be for a knight of Northumber- 
land, who »had, perhaps, but a single fee, to transport 
himself, it may be, to Guienne, to serve forty days, 
and then return ? Nay, it was inconvenient to the 
king himself ; for as France, where the scene of th^ 

t<^erva». de Tilbury, dial, de Scaccario. 
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king' of England^s wars generally lay, was everywhere 
full of fortifications, it was scarcely possible to finish 
a war in forty days, however great the humor of that 
age was for pitched battles ; the consequence of which 
was, that, after that time, the king was ever in dan* 
ger of being left in the midst of a campaign with an 
inferior army. 

Henry then, sensible of these inconveniences, both 
to himself tod his subjects, devised escuage^ or 9cu* 
tage^ in the fourth year of his reign, upon account of 
Ills war with Toulouse upon which his wife had some 
pretensions. He, knowing that this war required but 
a small part of his force, did, both in Normandy and 
England, publish, that such of his military tenants as 
would beforehand pay a certain sum of money, should 
be excused from serving, either in person or by de- 
puty ; and this sum which was rated by him extreme- 
ly moderately, and was, therefore, generally paid by 
his vassals, rather than serve in so remote a place, he 
employed in hiring mercenary soldiers of fortune, of 
irhom there were plenty on the continent ; and those 
by their engagement, were obliged to serve during 
the continuance of the warf . 

That his sole view, in this new project, was the 

case of his people, and the better prosecution of his 

-wars, and not the depressing the military spirit of his 

subjects, appears from hence ; that those who were. 

qualified, and chose to serve in person, he caressed^ 

and encouraged by all means possible ; that he never 

brought a single mercenary into England, when he 

had wars with Wales or Scotland, but insisted on his 

subjects personal service ; nay, that he never kept 

t MadoX) hist* of Excheq. ch. 16. 
T 
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dioae mereenarif? on fdot in ht^i foreign domkuow^ 
but dismiased them as sooni s» the war waa at an eud» 
And thi« o{scuiagew2i» ihe yeiaieral method he fol* 
lowed in his subsequent waysb m France and Ireland* 
What wovder ia W then^ that tibia pr»ce was uuiversaUjr 
beloved hjr his!pe<q>k of all ranks. I though^aa the best 
institutions are liable to be corrupted, thi& very scu<-» 
tage, that he devised for public ease, was turned into 
an heavy engine of opf^ression by his soa John« 

Ano^ec alteration in the kw m the rei;|^ of thift 
kifl^^was the point ofreUefsy^Bi I mentioiked before*. 
The oldi relief of WilKjwn the First,, which waa- r^^ 
atored by ttency tiie Firsts was. certaini^ to^ all lovds 
and fcnii^a, accordbg to their diegrees, and was paid 
in horses and arms ; but mcxw the humor of the 
times being that every thing, shomld be paid im money, 
the rdiisf of a knight'a fo^ wasi settled at on£ hui>t 
i^T^^ £J)illingSy the fenrth part of its then eomptited 
yearly vakie^ and wUch I suppose was. about the price 
of the armor, a knight: was. before ta pay ; aadb 
henceforward the arms of die deceased descended to 
the heir, wd cooseqiiSiently the ^oats of arms bbzonod 
thereon became hereditary. But the reliefe of bai** 
ons, or earls^ were mA settled air this tinie, bii£ re- 
mained arbitrary, as Glanville informs us. JQe ban* 
roniia &? eomltatibuA nihil cerium^ est statattMu, fuia 
jltts^ valimtaiem et miseric9rdiaj» ehmini regJs s&^n$ 
barorutt capitaks de releviz^ suis^ dammo regi su^ 

From ther word statutum I take lA for granted thi# 
change of celie& into money wa»hy act of parKament. 
Indeed, how couM it be otherwise ; but, then, tih(# 

tLib. 9.c.,4. 
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itK>$t surprising circumstance is, that the great lords 
iriio, in th:;^ age principally composed the parliament^ 
should take care in this material point, of the knights^ 
the lower military tenants, and leave themselves at 
the mercy of the crown. I shall venture on conjee* 
terc to assign the reason. The Conqueror settled 
tke reliefs of earis and barons at a certainty, because 
he had fixed die number of knights fees they should 
csontain ; twenty to an earldom, and thirteen and two* 
thirds to a barony ; but by the time of Henry th^ 
Second, the number of knights fees contained in them 
fhight be greater or less. For instance, if an earl died, 
and left two daughters, hrs twenty fees would ht 
divided equally between them ; but the dignity was to 
go to the husband of that daughter the king chose. 
Now it would be hard that he should pay for ten 
fcnights fees, merely because he had the same tide, as 
much as the predecessor paid for twenty. Again, in 
tht new created honors, it seems very probable, frotil 
mMiy circumstances, that an earldom might be erect* 
ed but with fifteen knights fees, or, perhaps, with 
twenty-five. The certainty of the quantum of hmd 
cm earldom or baronfy should comsist of, not being set* 
tied, i imagine, was the reason that Ae juatitufh dt 
tettefwas not e'xpt^sly determined, though, by fix*, 
ing that of a Itnight's fee, the reasonable reliefiniglrti 
in any case Tie easHy determined. And that Henry, 
and hfe wn Richard, exttxised'Asttdiscrctitttt the W 
left in <hem in this equitable manner, ire may infet 
'fromthcrt'being no complaints, as toreliefejfromth^ 
earls or Karons, dtning their t^gns ; but John reviv- 
ed the 0rtii^«|x^ftM^6f WlBttem Rufus, 40 the great 
oppression of hia nobles, yH^ lie ^Wm #ebtinilaad 1>y 
Magna Chartcw 
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To no other reign than this, I think, can be ascrib* 
ed, so properly, the invention of assizes ^f novel (Ua» 
seisifiy and the other assizes^ for obtaining possession 
of lands. By the strictness of the very ancient 
feudallaw, if a man had been disseised, that is, turn- 
ed out of possession, if he did not enter, and regain 
his possession, or, at least, claim it within a year ^^A. 
a day, he lost all right j for, if he was a socage ten* 
ant, the possessor had, within that time, paid a rent 
to his lord, and been by him, who was supposed the 
^ best judge, allowed to be the rightful tenant ; and, if 
he was a military one, it was probable, in those ages 
of perpetual war, he had actually served, at least he 
had kept himself in constant readiness if called upon* 
But the limitation of a year and a day being soon 
foi^mdloo ^ort, i;^ wa9 afterwards extended to five 
years ; then, to the tiine of the possesion of the disr 
^eisor himself, namely tjiU he had either died or alijeiW 
0d it. But upon the alienee, or heir qf the disseisor^ 
he could not enter, because they came in honestly, by 
% fair title, ai^d were guilty of no wrong. IJowcvcr, 
this ancient law, that gave no remedy but by entry, 
.during the seisor's possession, was still too severe ; 
for the disseisor might alien^ or die suddenly, before 
the disseisee could enter, or he might hold the posses- 
sion manuforti^ so that the disseisee might not be 
strong enough to enter and recover his possession*. 

To remedy these evUs, apd to prevent bloodshed, 
the law provided for the disseisee hif right of action, 
either agsunst the disseisor hiinself, or his heir pr as* 
^igns, and in which, upon shewing his right to the 
land, he should be restored to his possession by thf 
*Coke (HiLittlptcm, fol. 153. 
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Iking^fl officer, the flfaeri£F, Wiethe posse of the countjr* 
But still this action was hitherto butthe wriV of rights 
which meddled not with the unlawful possession, 01^ 
ly with the absolute right to the land, and this action, 
if brought in the curia regis^ where only impartial 
justice could be expected, was very dilatory. It was 
dangerous ako, as the tenant in possession might of- 
fer battle. In this reign, then, were ihth^ passessory 
actions introduced, for the determining the point of 
possession, leaving the right of propriety as it was* 
It was advantageous likewise to the subject, both di»» 
aeisor and disseisee, as it gave him two trials for his 
lands ; for the writ of right when once determined 
wsis final and conclusivef. 

This distinction between the right of possession^ 
and the right of propriety was borrowed from the civ* 
il law, which was first introduced in the late reign, 
and was now, and for some time forward, studied 
)vith great assiduity by the English, as appears from 
the many long transcripts from it to be fotmd in the 
books of our ancient lawyers. There they found die 
(distinction of actions possessory znd petitory; posses^ 
sory when a man had beennotoriously in possession^ 
and reputed the owner, and was put out by a^othor 
-of his own authority. The public peace was cQn« 
cerned to protect the possession of the reputed owi^ 
er, and not to let him suffer the loss thereof while he 
was suing his petitory action, that is on the mere 
right, which the other undoubtedly would delay, by 
^ the arts and shifts he could invent. The proceeds 
ings, therefore^ in possessory actions were summafjr 
.^md expeditious ; for they only regarded the posaee^ 
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sion, and did not determine die ab^ohitse right : s6 
there was no conclusive wrong done to either patty, 
let the matter of possession be decided how it wocdd; 
for he that failed might bring his pethxyry actkiii far 
tfie right. 

An assize in our law was a very summary sctioti. 
Bracton, who lived an hundred years after, ca^s it 
notum i^festinutn remedium^ and indeed sofe^hoim 
was it, that, in its proceedings, it seevns to de{>artfrom 
the general rules of reason and all laws. For it is a 
maxim of all laws, except in some few very ^xta^oir- 
dinary cases, that no proofs ^t to be tak^n till an isstie 
Kjoinedy as our law calls it, or till there is a contest^ 
as the civil law expresseth it ; that is, till it is settled 
what is the matter to be proved, or till there is some- 
thing affirmed on one side, and denied on the other, 
upon which the merits of the cause turn. If thete be 
tio disagreement about ^c^^, but the question is mere 
matter oflatv^ the judges, who are beat acquainted 
therewith, are, by our law to determine. If the ques- 
tion be matters of fact, or facts mixed with law, the 
jury, assisted with the judges, are to determine ; 
though if thejr doubt abo«it the point of la^, they may 
find the facts specially, and leave the law a'rising 
thereon to the judges, which is what we call a special 
^^erdict. No jury, therefore, ought to have been 
feummoned till the defendant appeared, and issue was 
joined, so that it was known what was the matter to 
be tried ; and this is the general rule. But, for the 
*peedy settling and quitting possessions, the assize is 
«n exception thereto, as appears from the rvrit of assize 
<Kr«€tcd to the sheriff. For, besides giving notice to 
the defendant, or tenant, as he is called in this action 
(because he is in possession) the sheriff is immediate- 
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)y to summon a jury or assize, as it is called upon 
this occasion, who shall directly go to the place, and 
make themselves judges, by their view, of the nature, 
quality, and quantity of the land, or thing demanded, 
and inform themselves, by all the ways they best may, 
of the former possession of the demandant, and how 
he came to lose it. They are then to appear the same 
day with the demandant and tenant, and, when issue 
is joined between them, are to determine the matter 
accordijig to their own prior knowledge, and the evi- 
<lence then given before them. I observed that this 
action is not final. A brings an assize against B. If 
judgment be given for A, B may bring his writ of 
rights if he has the right of propriety, and recover, 
and so r contra. But though B cannot deny his das- 
seising A, he may still defend himself. The words 
of the writ are injuste^ &? sine jucficio^ disseizivitm 
He may therefore shew that he disseised A, justly,, 
that is, that he had a right of entry. As suppose B 
was first in possession, A disseises him ; then B, as 
he lawfully may, disseises A, A shall not recover. 
But if B had been in possession, and A's father had 
disseised him, and died, so that the land has come to 
A^ who is innocent, B, not entering in the father^s 
life-tim£, has lost his right of possession* It is so 
in A. Now if B disseises A, the son, though he 
had ever so good a right to the land, A shall recover 
the possession ; for B had no right to enter, though 
he had a right to recover the possession he was dc« 
prived of by A's father, by bringing an action. 
Wherever a man comes innocently to a possession, 
the law will defend that possession, until it is proved 
ihat he hath no good right to itf. 
tBracton» iib. 4. 
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LECTURE XXXIL 



ThetMtUution of Judges itinerant j or Jwticee in Eyre.*..The 
advantages attending it. ...The jurisdiction of these Judges 
„„Their circuits..,»The present form of transacting the 
county business, .„The division of the Curia Regis into four 
courts. „.The jurisdiction of the court of JSsn^s Bench. 

THE greatest and most beneficial step taken hy 
Heniy the Second, was the institution of judges itin^ 
eranty or justices in eyrcy as they were called, from 
the Norman word eyre^ equivalent to, and derived 
from the Latin iter. I observed before, that almost 
all businesses relative to the administration of justice 
were, in the Saxon times, transacted in the county, 
and hundred, that the leet and manor courts were 
held in the county, near the suitors doors, and that 
none but the causes of the great lords, or such as were 
of difficulty, Were handled in the curia regis. Under 
the reign of the Conqueror, I took notice, that the 
administration of other causes was facilitated in the 
king^s great court j and that consequently, the busi- 
ness of the inferior courts began to decay ; and I laid 
open the motives William had for that conduct, the 
introduction of &e Norman, and suppression of the 
Saxon law. But the scheme succeeded in the same 
manner as his other one did, of rooting out the £ng« 
fish language, and introducing his own in lieu thereof. 
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As this produced a new language, from the mixture 
of both, so that caused the English law to consist 
henceforward partly of feudal, partly of old Saxon 
customs* However, the causes of most persons were 
stiB determined in the inferior courts ; for they 
were but few ^ho were able to undergo the trouble 
and expense of suing in the curia regia^ especially as 
all persons, whose causes did not properly belong to 
the cognizance of that court, were obliged to pay a 
fine for declining the proper jurisdiction, and for haT« 
inglicence to plead in the superiotf • 

But by this time the decisions <A these courts^ 
where the freeholders were judges both of law and 
fact, had fallen into great and just disrepute, had oc« 
caaioned many mischiefs, and were likely to produce 
many more* The reasons as they are delivered by 
lord Hale, were principally three : First, the ignorance 
of the judges in die law : for as the freeholders in 
general were Saxons, they must be supposed to he 
entirely ignorant of the feudal law, which was now 
introduced with respect to titles in lands ; or if they 
did know any thing of it, it is not probable that 
ijiey would prefer that to their own customs. Nay 
the Norman freeholders could be of litde service in 
this point, considering their illiterac)', their education 
being confined solely to arms, as also their frequent 
absence almost every year to attend their lords in 
*^ar. With respect to the Saxon law also, it could be 
little expected that it should be regularly observed, 
now that the clergy, who only were acquainted with 
it, were removed, and none of the judges could pos- 

t Hale's hist. Com. Law, chap. 7. Dugdalc, orig. jurid; 
p, 27. Hoveden; p. 590. 

u 
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siUj know more than an illiterate juryman at this day, 
who could neither read nor write, might be able to 
pick up by attending a court held once a month* Hoyr 
inadequate such a knowledge would be, even in those 
times, when the laws were comparatively few^ n^ed 
not be enlarged on^. 

It is true, some remedies were applied to obviate 
the bad consequences of this ignorance ; but they 
were very ineffectual. It was required that the sher* 
iff^ who presided, should have some skill in the laws, 
but, notwithstanding, he was seldom found to have 
any ; and if he had, it was not very probable, as he 
was a Norman, that the jury would pay much regard 
to his direction in giving their verdicts. As a fur- 
ther remedy to this ignorance, by the laws of Henry 
the First, the bishop, the barons, and the great men 
of the court, that is the kings immediate tenants, 
were ordered to attend. But the bishop, in obedi- 
ence to the canons, applied himself solely to his ec- 
desiasUcal jurisdiction ; and the others were gene- 
rally in the king's service ; so that they could but sel- 
dom attend, and if they did, they could do but little 
service, being almost all bred to nothing but the sword, 
aiKl as illiterate as any other set of men. 

The next mischief, and which flowed from the for- 
mer, was, that this bred great variety of laws in the 
several counties, whereas the intention of the confes- 
sor in his compilation, and of his successors after- 
wards in theirs, was to have one uniform certain law, 
common to the whole kingdom. But the decisions, 
or judgments, being made by divers courts, and by 
several independent jtidges, who had no common 

Hale's hist. Com. Law, ch. 7. 
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liiterMt, or comtminicdtioti together touching the 
tews, in process of time^ every several county iras 
. found to have several laws^ customs, rules, and forms 
of ptoceeding i which is always the effect of several 
independent judicatories^ administer^ by several 
judges* And, indeed, this I look upon to be one of 
the great causes of very many local customs in many 
parts of England, different from, and derogatory to, 
the general common law. 

But the third and greatest evil, was the freqiteift 
injustice of the judgments given in those petty eourtsy 
and every business of any moment being carried by 
parties and factions. The contest about the crown 
had been carried on with such violence, that one half 
of the people, all over the kingdom, were professed 
enemies to the other ; and though both sides, wearied 
with War, came into the expedient of Henry's succes* 
sion, and he behaved so that there were no factions 
against him, yet as to individuals, the sense of past 
injuries, and the rancor arising from thence, still re* 
mainedk For the freeholders being the judges, and 
these conversing with one another, and diose almost 
entirely of their own party ; and being likewise much 
under the influence of the lords, every one that had a 
suit there sped according as he coidd make par- 
ties ; and the men of great power and interest in 
the eounfy did easily overthrow others in Aeir own 
causes, or in such wherein Aey were interested, either 
by relation, tenure^ service, dependance, or appKca* 
tioii. True it is, the law provided a remedy for fidse 
judgments given in these courts, by rvrit of fake 
judgment before the king, or his cMef justice; and in 
CMse the judgment given in the coimty coxut was found 
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to be such,. tU the suitors were considerably amerced* 
Tetthis was insuficaeiit for the purpose : For, first, 
it was too heavy and expensive for many that were 
aggrieved ; next, it was hard to amerce all for the 
fsult of a few,*t»:s. the jury, who gave their verdict ; 
and the imercement, though sometimes very /levere, 
being equally assessed, on all the freeholders, was not 
% sufficient check upoo the injustice of some juries^* 

The king therefore took a more effectual course ; 
and, in his twenQr-second year, by advice of his par- 
liament, held at Northampton, institutedjt^^c^^iV/n^' 
ram. He divided the kingtiom into six circuits, and 
tto every cir^t allotted three judges, men knowing 
and eiq^iepced in the laws of the reahn, to preside 
in su^h cases 9^ were of consequence, and to direct 
the juries in ^ mat^^v of law. They wa*c princi- 
pally empowered to try asmes^ diat is, as I explmned 
in my last lecture, the rights of possession, ^vliich had 
been notoriously invaded in the last Feign ; and 
Hrhicb} frc»n the continuance of thel>ld parties, could 
not even, in this reign, be faiiiy determined iu the in- 
ferior courts f. 

Not that this was their sole bmsiuess ; for they had 
in their commissiofis power to enquire into several 
other matters, such, pi^rticularly) a^ the king found, 
by the adyice hp h^ received from the several coun- 
ties, to be evils not likely to be remedial in the coun-? 
ty courts. These were, before every commission for 
justices itinerant in eyre went out, digested under c^r** 
* FitzherbertjNat brev. p. 41. 

t Dugdale, orig. jurid. chap. 30. Madox, hist, of Exf 
fchequer, chap. 3. $ 10. ^racton, lib. 3, chiap. 10, \\. H^ 

far}a,ji©. 1176. 
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artides, called Capitula Jtineris^ or The chief 
heade a/* the eyre or circuity which specified what ac- 
tions ihtj were to deal vitii* These were, in gene- 
ral (for the ccaimissions varied at different times, be- 
,mg sometimes (more, sometimes less extensive) civH 
an4 mrnino/ actions, happening between partj and 
party' ; actions brought at the suit of the crown, cith- 
er for pubUc crimes, or the vmirpation of liberties, 
franchises, or jmisdiction from the crown, which had 
been verf frequent in the former times of confusion ; 
and also the escheats of the king* 

The thing I find m<m% remarkable is, that, in Aese 
distributions of England into circuits, are omitted 
some counties, (I do i|Ot mean Middksex, where the 
curia regis sat, or Chester, which was a county pala- 
tine, fior they of course were not to be included) as 
particularly Lincoln, in the second e^rre ; also York, 
in the secMid eyre, is but one county, whereas, in the 
first, it is two, York and Richmond ; as in Lanca** 
shire also, Lancaster, and Copelan4 ; and Rudand is 
omitted in bodi. All which shews, that the limits 
and divisions of all the counties were not ascertained 
witii precision at that time. The second eyre was 
instituted three years after die first, by parliament al- 
so held at WindsiNr, and in this there were but four 
circuits. After theee two first, the king appointed 
the circuits, and distributed the counties at his p]e»* 
sure* 

The usual times of tiieir gcnng was once in seveft 
years* However, they were not stated certainly ; for 
sometimes, if tiiere was a more than ordinary com- 
pktnt of want of justice, diey went *every three ot 
f^xiu- years, s|nd sometimes, if there waft i^o ccnnplaMii^ 
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they wert intermitted beyond fteiren. Neither was 
the nulaber of judges sent on the circuits fixed, but 
akerabk at the kinjg^'s pleasure* 

The determintiticais in these circuits^ bdng under 
the ihspcetion of qkb of integrity and skilly were in 
l^gh estimaitioR) and accordingly are several tiit^ea 
quoted by Braeton, as being of as great aathority as 
the decisions in the curia regis ; and in consequetice 
th^el^f, the business m the county courts continually 
dedtSied ; jostice was every day administered worse 
in them, and at length lliey were confined, except in 
mmt caseSf to pleas under forty {killings. Nay even 
these were^ upon applicatk>ii, easily rdmovetAde Irf ii 
writ caHed a ptme^ into the kings courtsf* 

But as the hopes of obtaining justice in the inferior 
courts waxed every day more faint, it was found ne-« 
cessary^dttHng the intervals of the 6yres, to substitute 
other courts In their place. Hence the invention of 
jmtiees pfetMizes^ of eyeir andtertniner of goal delii^ 
9ry ; and*the necessity of affairs afterwards oblig- 
ing these.to be sent very frequently, it was thought 
ft dxmt the end of Edward tha Third's I'eign, to lay 
a^e tfae.jilsfticea^n eyre, as superfluous, since these 
others did their busaaess^ except as to pleas of the king's 
fimr^ts, where Ae tyres were continued. And, in 
process of time, to prevent the enormous expense of 
hringiaig juries up t© the king's courts, ^justices of 
the niaiprius were instituted, to try iksues joined ii* 
the king's courts, and the verdicts so found to fetum 
to the court from whence the record was brought ; 
which GOiirt, on the record so found, proceeds to 
jiftdgteent. These arc the judges who now transact 

t 4. instxt. p^. ia4, 266. Hale, hist. cotn. law. cbap. 7. , 
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the county business in their circuits, under the seT* 
eral commissions before*mentioned ; and going regu- 
larly twice every year for that purpose, the whole 
business they transact i^ in common, speech, called 
Assizes ; that being, in the ancient times of their in- 
stitution, the principal part of their employment, 
though now such actions are scarce ever brought ; 
perscmal actions, which may repeatedly be tried, hav 
ing superseded themf* 

. About this time, a]^ it seems that the curia regi^^ 
the business there increasing, was divided, for th^ 
more conveniest dispatch thereof, into four courts ; 
aad to each its separate jurisdiction allotted. The 
exchequer, indeed, was in some sort a separate court 
before, and had its disdncl business of the province ; 
2md in it the treasurer, not the JtMiciarius AngUm^ 
presided, as he did in the other courts* It is not imp 
possible that, before this time, they had, in the curia 
regisy set a|>art dijferait days for different kinds of 
causes^ But they were alL in one respect, the same 
court; because they had the same judges, namely, all 
SLUch nobles as attended the court* But this being 
found inconvenient, as these great men were general- 
ly ignorant in law, and business began to increase, it 
was found proper to appcHUt seized skilful judges, and 
to divide the court, and appoint each part its separate 
jurisdiction. However, those limits were not exact- 
ly settled, or, at least, not exactly observed, for some 
time after: For we find in Jcdm's reign, that common 
jdcas^ that 13, civil suits between party and party, smd 
particularly fines of lands, which are of the same nature^ 
t3. Instit. p. 24. et seq. 4. Insdt. p. 162. Selden's notes 
GXjL Hengham. 
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were held in the King's Bench ; though, on the cofi^ 
trary, we find no pleas of the crown tried in the court 
of Common Pleas. I suppose the reason was, that 
the latter being derived out of the former, the king's 
bench had a concurrent jurisdiction with it, until res« 
trained by that branch of Magna Charta, Communia 
placita non sequantur curiam nostram* The first of 
those courts in dignity and power, especially while die 
yustkiaritis Anglias remained, was the King^s Bench^ 
though of late days the Chancery hath overtopped it. 
Here, as the king used frequently, in the ancient 
times, to sit in person, the king is supposed always 
present ; which is the mason why a Uow given in this 
€X>urt, upon any provocation whatsoever, is punished 
with &e loss of the hand, as it is done in the presence 
of the king. The proper jurisdiction of this court is 
causes where the king is either directly or indirectly 
concerned, except as to his revenue.^ 

In via pleas of the crown therefore, that is, suits of 
the king to punish oif4^ces,'as indictment of treason^ 
felony, breach of the peace, are proper subjects for 
this court. He is indirectly concerned in this, that 
all erroneous judgments, given in the Common Pleas, 
or other inferior courts, are here reformed ; for the 
king is concerned to see justice done to his subjects. 

Secondly, for the same reason, this is a proper 
court to grant prohibitions to courts that exceed their 
jurisdiction, though this is not particular to the King^« 
Bench, but common to all the four courts. 

Thirdly, it hath cognizance of all privileges and 
franchises, claimed by any private persons or corpo^ 
rations ; and if any usurped upon the king in this res* 

•Dugdale, orig. jurid. chap. 17. 
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pect, they are called in, ly a fM wai^pmno^ to alini 
by what title they claim such privileged. Likewiae 
where my member oi a corporation is diefrandnuiedf 
or removed from, or disturbed in his ofice, here shall 
be be remedied^ For -when a king has given a fran^ 
ehise, he is concerned, in honor and interest; to se^ 
that eirery man entitled, shall enjoy the benefit of it«. 
Fonnhly, the king is interested in die life, Ihnbs^ 
tfnd liberty of eveiysidt^ct; Therefore thfs is the 
court wherein appeals, brought by private persons^ of 
murder, felony, and maim^ should be tried; and if 
any man complains of wrongful imprisonment, t)ii< 
court shall, by writ othabectf corpuSy have Hm brought 
into court, with the cause o| his nApAbemmmM re- 
turned ; and if the cause is insufficient to discharge 
him, or if the offence he is charged with be bailable, 
to bail him. Nay, this court in fiivor of liberty, hath 
a power, in all cases ; they m^, if they see proper, 
bail a man for crimes that are not ordinarily bailable 
by common law. 

Fifthly, tihey have a right to hold plea of all the* 
trespasses done vi CsP armhj though brought principal- 
ly for a private reparsition to the party ; for this action 
savors of a criminal nature, and the king is entitled to 
a fine for the breach of the peace. 

Lastly, it has cognizance of all personal actions 
brought against persons that have the privilege of this 
court. The persons privileged are two, first the offi- 
cers of the court, who are supposed to be constantly 
attendant thereon, and to whom.it would be inconve- 
nient, as well as to the court, to sue or be sued else- 
where ; and therefore the privilege extends to suits 
brought as well by, as against such officers i second* 
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Ijr, the prisoBftvs who are in custody of the marshal oi 
the court, amd who are consequently not at liberty to 
appear in any other. These therefore can only be 
sued here ; for the court will^ in such case, order the 
prisoner up from their own prison to make his de» 
fence ; and, under the color of this rule, they now, 
by a fiction, make all sorts of actions suable in this 
court ; for it is only alledging the defendant is in the 
custody of the marshal, though in fact be is not, aixd 
that is held sufficient to foimd the jurisdiction j:* 

I shall next proceed to the jurisdiction of the high 
court of Chancexy, the second in ancient times, but 
for some ages past the first court of the realm- 

1 4. Institute, p. ro.et seq. 
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'JJie jurUdiction of the fdgh court of Chaneery'-^The chanceU 
loTy a very comiderable officer in the Curia Regit^^The rc- 
Jieal of letters fiatent^ imfirorvidently issued to the detriment 
/ffthe JSng or the subject^ a branch of the jurisdiction <^ 
the court of Chancery'r^The Chancery^ assistant to the Ex* 
chequer in.matterg of the Ein^s revenuC'^Other branchtM 
^the business efthis court, 

IN my last lecture, having taken notice, that, in 
the reign of Henry the Second, the curia regis and 
jthe Exchequer y which dealt with the king's revenue, 
were distinct courts, ..and that there were even traces 
of the Common Pleats^ as another court, different from 
the higher court, the curia regis $ I took occasion to 
treat of these several courts, and the several limits of 
their jurisdictions ; although the now general opinicm 
be, that these courts were not separated till after the 
Jbsurons wars, that is, not until an hundred years later \ 
which opinion, as I conceive hath, thus far, its foun* 
dation in truth, that the precise limits of their several 
jurisdictions were not perfecdy ascertained) and kept 
distinct till then, though the division had been made 
before^ that is, about the time I am now treating ofc 
For, if it be a good maxim, as my Lord Coke says, 
poni judifi^ est officium ampliare juris^ctimem^ it is 
pot to be wondered at, thatt ^^^ 9^i^ time after the 
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separation, the yustidaritis AngUce^ who had the soU 
jurisdiction in him before, should retain, in many in- 
stances, the exertionof it, where, after the seperation, 
the matter properly belonged to another court. 

The maxim, indeed, is,'in my (pinion, utterly false. 
For where there are separate courts with distinct 
powers, surely it is the duty of each court, were it on?, 
ly to prevent confusion, to keep within their proper 
limits. However thus much must be allowed in jus- 
tification of Lord Coke's maxim, that as it is too much 
the inclination of human nature, when in power, to 
grasp at more than is properly our due, so the judgea 
of all courts, and of all nations, have been as little ex- 
empt from this infirmity as any other set of men* 
Witness the outrageous usurpation upon the temporal 
jm-isdiction in ancient day«, both by the ecclesiastical 
judges in the times of the Pope^s gr^ideur, and by the 
Radges of the eoi^stables and adminds cbmts, whtm 
supported by arbitrary kings f. 

The temporal judges, on tiie other hand, with « 
firmness highly to be commended, have suecessfulty 
^Dot only resiarted )^se eacroadiments, but, by way of 
rsprizais, have, hi these lAter days, made considerable 
inroads into tihe «n1ce«it!ly ^oWed tenitoiles df diod^ 
courts ; not ^ the detriment of the wt^eet, I fimst 
confess ; for tfce method of trial by the comiQtio^ kwr, 
, is cemainly preferable to theirs. Bt« ihie tamrntm 
|tf«r c&vtfts htfve not sa^sfied ihemsdves wMi lextend* 
lag their jutisdietion, in derogation of thdse courts, 
v^ieh they justty looked on, in those days^ as enemies 
|o them, ^and to the laws -and constitution of the kin^ 
4oin, 4mc tbey have ^ade kitasions kHo eftch otiiters 

t D^Aaovcr^s abridgment, vol 2, 
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territories, and, by what they call fictions ofknv^ hav« 
made almost all causes, except criminal ones, cogni» 
zable in any court ; contrary to the very intention of 
dividing the courts ; which was, that each should 
have their separate business, and that the judges and 
practitioners, by being confined in a narrower tracks 
should be more expert in their different provinces^. 

In treating of these courts, I began with the King^M 
Bench^ which, as long as the office of yustidarhu 
Axiglim subsisted, was the superior ; but since Sd- 
ward the First discontinued that office, on account 
of its toa great power^ and the business of that officer 
hath been shared between several judges, the rank of 
this court hath declined, and the Chancery hath ob- 
tained the fint place. To this court, then, I shall 
now proceed. And as in it there are, at present, and 
have been for some ages, two distinct courts, one or* 
dinary^ proceeding by common law, and the other 
extraordinary, accordbg to the maxims of equity, 
where common law could give no relief ; I shall, for 
the present, confine myaelf to the former, and defer 
treating of tlte latter, until I come to that period 
when the Equity jurisdiction arose. 

In the ancient times, before the division of the courts, 
the chancellor was a very considerable officer of the cu^ 
ria regis. It was his business to write and seal with the 
great seal the diplamataj or ckartte regis j what we now 
caH letters patents ; to issue all writs, either for found 
ing the jurisdiction of the curia regis, and the bringiqg 
causes into that court, that by the ancient l^w belong- 
ed to the courts in the country ; or those to the no- 
jbles, to summon them to attend ihe ccmfnune conmU 

t 4 Jnstitue, p. 79, 
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hany or paiiiament. Afterwards, when the house of 
Commons was formed, he issued writs to the proper 
places, for the election of the members thereof. 
Hence, when the courts were divided, the making out 
letters patents, the keeping the enrolments thereof, 
and issuing of original rvrits^ as they are called, that 
is, those that found the jurisdiction of courts and 
other writs of like nature, continued to belong to him; 
and, as these records remained with him, there arose 
to him a jurisdiction concerning them ; except as to 
such writs as were intended to found the jurisdiction 
of anodier court, which, though issued from Chan- 
tery, were returnable into the proper court, and the 
cause determined theref. 

The first branch of the jurisdiction of this court, 
then, was the repeal of letters patents, that had issued 
improvidendy, to the detriment of either of the king 
or the subject ; and &is properly fell to the lot of the 
chancellor, as he made out the patents, and kept the 
inrohnents of them. The method of repealing those 
was by a writ called scire Jhtias notified to the party 
claiming under the patent, and calling him in to shew 
cause why it should not be revoked. ITiis scire fa* 
citu issued in three cases : the first, at the suit of a sub- 
ject ; where two patents were granted to two persons 
of the same thing, the first patentee brought zscirefa^ 
009 against the second, to repeal his grant ; the other 
two were at the suit of the king, where the king was 
deceived, either by false suggestions of merit, or as to 
the value of the thing granted ; or, in the second 
place, if the king had, by his patent, granted what by 
law he could not have granted* Here, if the ca^ 

t Dug;dsde, orig. jurid* ch. 16. 4 Inst. p. 90. 
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Irfts clear In law, and there was no controverted mat- 
ter of fact necessary to be settled, to ascertain the 
right, the chancellor was judg^ i and if his judgment 
was against the patent, it was his duty to cancel the en« 
rolment thereof; from which part of his office he 
had his name. I say if the case ¥ras clear in law, and 
diere was no controverted matter of fiict ; for, if this 
latter was the case, he could not try it, he being an« 
ciendy but an officer of the curia regisy and not a 
judge ; and therefore unqualified to summon a jury* 
The rule continued the same after the separation of 
the courts, and his beeoming a judge $ principally, as 
I conceive for the preservation of the common law, ' 
and the birthrij^t of Englishmen, the trial by jury. 
For, as the chancdlor was almost always, in those da}rs 
an ecclesiastic, and consequently supposed more au 
tached to the civii and canon lawy there might be da»« 
ger, if he was auffiered to try matt^ of &ct himself^ 
he might introduce a new method of trial. When, 
therefore, the cauae was heard upon a demurrer ^ that 
is, the facts admitted of Jboth sides, and only ihe law 
in dispute, he gave judgment ; but if they came to is« 
sue on a fact, he must cany the record over to the 
King's Bench, who summoned the jury, and gave 
judgment on the vardict f* 

Another brwch of his jurisdiction was widi rela* 
tion to the inquisitions of office. There are many e& 
f&cers whose duty it is to take care of the {MX>fits and 
revenues of the king, and to that purpose they are 
awom in the Exchequer ; su^^AeschecUorSyMheriJTa^ 
and others, whose duty it is to make inquoy what the 

JUng is entitled to in their respective limits, whether 
I 4 Inst. p. 79. «0. 84. 88. 
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hmds or chatdea, of by what title* For this ptdrpMtf 
they are to sumiikon juries, and to retam the verdict» 
found to the court of the revenue 'of the Exchequer, 
in order that that court may take care of the king's 
rights. These were paUed infumthru, or infuiries^ 
of office^ as proceeding from the duty of an officer 
tiiat made them* But these officers beit^ negli^nt 
in the performance of tUs their duty, it became scMBae'^ 
times* necessary, and afterwards cnstomary, to quicks 
en them, by is^ng writs for this purpose i and these 
writs issued out of Chancety, the C^cina Br^vimn ; 
and then, tiiiat it might be seen they were properly 
'obeyed, the return of the in<|uisition was made into 
the court that issued the writ, andtkMS^ the Chanc9rf 
gained a jurisdiction in this point, and became asas* 
sittant to the exchequer in die mattera of Ake king's 
revenue ; net indeed in the adminietratieiii th^^eofy 
but in bringing it tM^ the hiog^ poasessionf •. 

It is a maxim in die Engiisb kw, that nothing can 
pass from the king( taa snfagect b«t by mat^sr ofrec^ 
ord^ which maadm was not oidy adMtttageims t» the 
royal estate, s» preventive of persom g^sedng ^grants 
by surfttise, but also advantageous to ^ sidDfect ia 
the firmness of his title, when onee he hod obtadaed 
it. And, on the contrary, die regutar and equal wsqr 
c^restoring possessions *to the crown was 1^ record 
also, that is, by inquisitions finding the king^a title re* 
tanied,^as I have mentioned. But as the verdicts ta* 
ken in these inquisitions may be erroneous, and detri- 
mental to another person, by finding what was really 
his property, to have been the property of another^ 
and to have accrued to the king by forfeiture or es« 

t 4 Inst. p. 225. 113.80. 76. 
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6heat ; and as, regularly, by another maxim of law^ 
there is no averring against or contesting a record, it 
was necessary diat the bare return of inquisition into 
Chancery should not be final and conclusive, but that 
time should be given to any that thought himself af- 
fected to claim his right. Hence a month's time is 
given by statute, after the return of the inquisition, in 
which any person may come in and traverse the office^ 
that is, contest the validity of it. And here the chan* 
ifellor is judge, in the same^mannef as in the repeal 
of fetters patent, that is, if the subject of the contro- 
versy depends merely upon matter of laW ; 'but if die 
parties come to an issue on matter of fact, he cannot 
try it, for die reason above given, but it must go to 
the King's Beirch^« 

'AnotMi^ Biraiich of the judicial business is the hear* 
ing of petitions to the king for justice in his own 
causes. No man, by die feudal principles of our law^ 
dto bring an action against the king. For the charg- 
ing him with wrong doing would be a breach of fealty. 
The king 'cannot, by our law, do wrong ; but yet, from 
the multiplicity of his occupations, or from his being 
misinformed, the subject may sometimes suffer wrong 
from him. The remedy thereof, in this casef, is by 
humble petition to the king, that he wouljJ inquire in- 
to the cause, and do justice to the party, which, though 
conceived in an humbler strain, is as effectual as an 
action, and must be tried in this court, the proper 
channel to convey his majesty's graces, and the king, 
by his chancellor, dispenses justice to the party. 

Another branch of the judicial business of this 
court was the proceeding in certain cases against per- 

*4 Inst. p. 155, 79. 206. 
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sons privileged, that is, the officers of the court, who 
being supposed to be .constantly attendant, were to be 
sued here, as the ofEcers of other courts, were in their 
respective courts. 

Lasdy, this court had jurisdiction with respect to. 
proceeding upon recognizances ^ or acknowledgments 
of obligations taken in this court, which being here 
recorded, and not to be removed, were properly here 
triable*. 

There are some other causes proper for the jurist 
diction of Chancery, which would carry me too far- at. 
present. I shall, therefore, conclude here with men* 
tinning one striking difference between this and the 
other courts, that they sit only in the times of. the four 
terms, whereas it is open all the year. The coniii^* 
ing the others to the terms arose f]rom tl^^ i^^ligioa of 
the times, and the inquisitions of canon law, which 
forbad courts to be held during the reasons of the 
three great festivals, and of harvest. In obedience to 
this law, I may say (for the papal power was then 
very high in England) was our Michaelmas vacation 
set apart for the solemnization of Christmas, the Hil- 
lary vacation for Easter, the Easter vacation for Whit* 
•untide, and the Trinity or long vacation, for the uses 
of husbandry. But great would be the evils, if that 
court which is the Officina Justicla:^ the Shop of Jus- 
tice, were to be ever shut. Writs, therefore, issued 
hence at all times, and all such causes as, for the. pub- 
lic good, cannot brook delay till the ordinary times of 
sitting of other courts, are here handled in the vaca- 
tions, such as to mention a few, habeas cor pits'* s and 

*4 Inst. ch. 8. Bacon, hist, and polit, discourse, part. 2* 
ch. 18. 
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homine replegiandd^s^ to restore persons imprisoned to 
Kbertjr, prohibitions to keep the inferior courts with- 
in their proper limits ; and replevi7is ^to restore the pos- 
session of goods distrained. 

But the great business of this court, as a court of 
common law, was, that it was the Officina Brevium^ the 
•hop where original writs were purchased by suitors^ 
in order to commence their actions. An original 
writ, in the most common form, is an order to the 
sheriff to summon the party complained of to do jus- 
tice to, or else to answer to the complainant in the 
proper court ; containing a short description of the 
complainant's title, and the wrong done to him, from 
whence, in Latin, it is called Breve, and answers, to 
the original citation in the Roman and ecclesiastical 
laws. This, and the making out patents, was the 
prrncipal business of the chancellor in the curia regis, 
And therefore naturally continued with him after the 
division of the courts. The reasons assigned by 
Gilbert for having one of these superior courts a pub- 
lic shop for justice, are three ; first, that it might ap- 
pear that all power of judicature flowed from the 
crown ; secondly, that the crown might not be de- 
frauded of the fines due to it for suffering persons to 
desert the inferior courts, and to sue for justice im- 
mediately from the king ; and lastly, to preserve an 
imiformity in the law ; for these writs being made 
out in one constant form contributed greatly thereto, 
being both a direction to the judge, and a limitation 
of his authority. . 

Originally, the chancellor heard the complaints of 
the p««on injured, and formedawrit according to the 
nature of the case, but as, among a rude military peo- ' 
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SODS privacgcd, that is, tbr yf^ad Ae variety of 
being supposed to be cr >'/''^/oplaints of the peo- 

sued here, as the ofEc ..• J^'^<?inpass, it but seldpia 

respective courts. . • .^J^t there was occasion 

Lastly, this cour ^■' /^^ form different from what 
proceeding upon y » ^ ''^fhcsG forms, therefore, wer^ 
of obligations t? ». ;,^ /our law, called the Register^ 
recorded, and t'^/j^our law ; and the n^ing them 
triable*. /• /filter of course, nothing na^re than 

There ar i/- ^id terms, inserting the proper nai^es. 
diction o** ^^ places, and the chancellor's buainess 
present /'^^camc devolved upon the chancellor's 
tioniu' ^^£'Jericij as they were anciently, or the Mas* 
other Ajiey are now called, of Chancery ; and they 
tern ^strained from making out any of a different 
>np ifrom those in the Register. However, as m 
tt /ess of time^ cases would happen which none of the 
f jOns in that book would suit, and it ws^ looked on 
^ jfl the comer-stone of the law, the chanceUor could, 
/pot of himself venture to m^ke out new and unusual 
' writs, but referred the complainants, in such cases, to 
petition the parliament, for remedy f* . 

These petitions afterwarda growing too frec^nt,; 
and interrupting the public business, it was found ne« 
cessaiy to enlarge the power of th^ Master of Chan- 
cery, and to give them a qualified power of forming 
new writs. This was done by the statute of West- 
minster the second, ciaip, 24, in Edward the First's, 
?eign I it runs thus : ^uotiescunquc de C0sfiro €Vpierit 
pie cancellariay quod in uno casu reperitur ireve^ & ii%j 

t Baton Gilbertfa history of the.Gouit olCqanmir Pleas. 
Madox, hist. £xche<). cb^ 2» se^ % ^ ;nst|tiite> p« 5S« 4Q7* , 
4 Institute, cb, 8. 
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f casu cadenie 9ub eodemjure; & simlU huU^ 
^remedioy non reperitury concordentclerici de can* 
aria in breve faciendOy vel attermment querentes in 
.roximum farHamentum^f^ €le consensu jurisferitorum 
Jia^ brete ne cantingat de cettero^ quod curia domini r^« 
gi0 deficit cwiquerentibus in justitia perqvirenda ; 
whtdi laftt words, ne contingat^ &c. gave a handle as 
I shall shew heteafter, to this court to erect their 
equitable jurisdictioit*. 

We see how this power given to the Masters was 
limited : it must be exercised only in cases parallel to 
such as there was a remedy already provided for ; all 
the Masters must agree in the form of the new writ $ 
and the remedy must be the same as was in the sim* 
ilar case in the Register. To illustrate this by the 
example of the first writ formed by the Masters upon 
this statute, and which therefore, by way of eminence, 
is called a writ^ in consimili casu. The statute of 
Glocester ordered the Chancery to form a writ for the 
relief of the person in reversion, where a tenant in 
power had aliened her dower. The writ was accord* 
ingly framed, and inserted in the Register. Now, 
by virtue of this statute of Westminster, the Masters 
framed the writ in casu consimili^ in favor of the 
person in reversion, where a tenant by the courtesy, 
or tenant for life, had aliened, he being equally dam- 
aged as the former case. But though this was par- 
ticularly called a writ^ in casu consimili^ there were 
many others formed by virtue of this statute, such as 
for various kinds of trespasses unknown in former 
ages, and actions upon the case, so frequent in these 
our days, and so called, because the writ is formed ac* 
2 Institute, p. 405. 
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cording to the circumstances of the case, and not \xi^ 
on the old forms continued in the Register. 

This new employment of Masters in Chancery, 
and the business of the court increasing, created a ne- 
cessity of erecting new officers, to make out the ire* . 
via de oursuy namely, those in the Register, who 
were therefore called Curritors. The chief of the Mas- 
ters is Keeper of the Rolls of this court, which was for- 
merly a part of the chancellor's business ; and he is 
therefore called Master of the Rolls. For ages past, 
since the Equity buisiness multiplied in England, 
this officer has been there, in matters of equity, an as«* 
sistant judge to the chancellor, but his decrees are lia- 
ble to a rehearing, and to be reversed by the chancel- 
kw. But in this kingdom, the office hath not had any 
judicial authority annexed to it. 
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LECTURE XXXIV. 



The court of Common Bench or Common Pleat'-^TAe jurin 
dictum of this coturt'^-^jictions real^/ieraonal^ or mixt^^The 
court of Exchequer'-^The jurisdiction of this court Kx- 

. chequer chamber^^The judicature of Parliament, 



THE next of the soperior courts, is the Common, 
Menchy or Common Pleas^ as it is more commonly cak 
led, being the proper court for the determining suits 
between subjects, wherein the king is not concerned ; 
and upon die multiplication of business in the airia 
regisj it was separated from it, for the more speedy 
aad easy dispatching ihe affairs of the people. As in 
thie very did times the king often sat in person in the 
curia regisy and that he might have sm opportunity of 
so doing wben he pleased, that court always followed 
the king wherever he went within the kingdom of 
England ; and in tbose days it was customary for the 
kings to take progresses ; and reside in the different 
seasons of the year in different parts of the kingdom, 
as we see, by the variety of places where the parlia- 
ments were held in old times. The same practice of 
the courts and the records following the person of the 
king, continued in France longer than in England.*.. 
For when king John was taken by the black prince at 
the battle of Poicticrs, the ancient records of that 
kingdom were lost, and there are scarce any now re- 
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maining there, of what had passed previous to that 
time, except enrolments made since, of the ancient 
charters that were in the hands of the subjects. 

But in England the constant removal of the courts 
was found very burdensome to the people, who had 
suits much earlier. For their e»de,, therefore, it was 
enacted in Magna Charta^ that communia piacita non 
sejuantur curiam n$stram^ sedteneantur in ati^nocer* 
to loco ; that the Court of Common Pleas should no 
longer be ambulatory, but held in one certain place...* 
Westminster was the place fixed upon, and there, if 
we except some occasional removals, on account of 
epidemical sicknesses, hadi it been held ever since^..* 
And in long space of time after, the odier courts be- 
came, though not in pursuance of any posittre lal^v 
find there ako. By their beoommg settled in a ee»^ 
tain place, one great inconrenienee, besides tke hard* 
diips on the suitors, was «Toidf d, namely^ the hm^ 
asad embezzlement of the records by these frequeot 
removals* For it is very remaarktAile, that there is 
not a reeovd veniiauiiBg cf the times, previtms ^a the 
fixing of the courts, not even the ^nvolmciits of the 
acts of parliament ihemsehres, exce^ a £»w, and a 
very few, of the courts of Exchequer, which, concern* 
ing the king^s revenue^ were more carefiiUjr pre* 
served** 

But the greatest advantage that attended this 
change was the improvement of the law, and, what 
was a consequence thereof, the preservation of the lib* 
erty of the subject* For now it became much noiose 
cqnveniant for persons to apply to that study, when 
they were no longer under a necessity of removing.*— 

*2*Institute,p. 21. 22. 
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And vre therefore, soon after, find the practiiioiiers 
of the kw settled together, soskethmg in a collegiate 
manner ; and after the dissolution of the order of 
Knights Templars, the habitation of Aese latter, call, 
ed the Ten^k^ was granted to Aem for their resi- 
dence and improvement. Here they continued to 
confer the degrees o! Afprenticta or SttrrUters at law 
6xkd Serjeanu at ^nc^, which Aeyhad began before, 
in imitation of the bachelors and doctors degrees in 
universities* 

The preservation of die liberty of the siitjectwaSf 
as I said before, another happy consequence diat re- 
sulted from the fixing the coolkta, and the imitiug the 
piDfessors of the law into one body. For as, about 
d^s time the study of the civil and canon taws was 
eagerly punned by the dergy fai die universtties, and 
die finglisIriMioma as much depreciated fay them as 
possible, and as those two laws were founded on max- 
ims of despotism, and, as sucii, encouraged and sup* 
ported to the utmost by the popes, and all kings that 
lumed at arbitrary power, the common lawyers were 
necessitated, for the support of tlieir profession, to 
take the popular side of the question, and to stickle 
for the old Saxon fireedom,/attd limited form of gov- 
ernment* 

Hence the steady opposition they made, even In 
those early times, to the ting's dispensing. Nay, they 
carried their zeal for liberty so far,a8(sliice they could 
not (firecfly, in those da3r8, oppose the weight of civil 
law) to quote the very passages of it that Were in &* 
vor of absolute power, and by their glosses make it 
speak the language of liberty. Thus Bracton quotes 
the text : ^od principi placet^ legis habet vtgorem$ 
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that is, in its true meaning, the monarch is sole legisr 
lator : but Bracton's comment is, id estj non quk^ 
quid de voluntate regis temere presumptum fuerity sed 
quod concilio magistratuum suorum^ rege auctoritatem 
pretstante^ habita super hoc deliberatione &f tractatu^ 
rectefuerit dejinitum ; that is, the king is not sole le- 
gislator ; directly contrary to the sense of the very 
text he quotes. And it must be allowed, to the hon- 
or of the Common lawyers,.that, wth the exception of 
a few venal time-serving individuals, they have, for a 
succession of ages proved themselves true friends to 
a rational civil liberty in the subject, and to a reason^ 
able power and prerogative in the kingf • 

To come to the jurisdiction of this court. Its 
proper business as appears from its name, is to take 
cognizance of all common pleas^ that is, aU pleas that 
are not pleas of the crown, or at the j^ujlt of the king. 
With these it cannot meddle ; for all actions at the 
suit of the king for criminal matters, belong to the 
King's Bench, as those for his revenue do properly to 
the Exchequer. But it hath jurisdiction, and that 
universally, throughout England, in all civil caixses, 
whether real^ personal^ or mixt ; the distinction of 
which it will not be amiss just to point out. 

Real actions are those that are brought to recover land 
itself, where the claimant has a right to an estatein it 
for life at least ; and these, until within these two hua^ 
dred and fifty years, were the only ones used for that 
purpose ; but, since that time, they are gone almost 
entirely out of use, on account of their nicety, their 
delays,, their being conclusive ; and their place is sup- 

tBracton,lib. Leap. 1. Fortescue de laud. leg. An- 
glix; cap. 24. 
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plied by mixed actions, which are easier, shorter, and 
may be tried again. However, if any one was inclin* 
ed, at this day, to bring such an action, this is the 
court to bring it in ; and therefore all common recov* 
eriesj which anciently were, and still carry the form 
of, real actions, are suffered in this court. 

Personal actions are those that are brought for the 
recovery either of some duty, or demand in particu- 
larj or of damages fbr the non-performance of some 
promise or contract, entered into ; or lastly such as 
are brought by a man to recover a compensation in 
damages for some injury sustained in his person — or 
property. To give but one or two instances of these 
last : If my ground is trespassed on, if my person is 
assaulted, my reputation injured, the remedy is by 
the personal actions of trespass, assault and battery 
or slander. All actions for breach of covenants are 
likewise personal actions ; for, by the common law, 
damages only are recoverable thereon, and the party 
is not obliged to perform the covenant. Wherefore, 
if a man chuses rather to have his covenant perform- 
ed than receive a satisfaction in damages, he must go 
into a Court of Equity, which will oblige a man to 
perform in specie, what he hath specifically engaged 
to perform, if the performance is possible. This 
court therefore, being the proper court for personal 
actions, fines of lands are levied here ; for they are 
fictitious actions, founded on a fictitious breach of 
covenant* 

Mixed actions are designed for the recovery of a 
specific thing, and also damages, and consequently . 
partake of the nature both of real and personal attions^ 
For instance ; If a tenant for life, or yeass, or at will, 
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commits waste, lie forfeits to the owner of the uikcari* 
t9nce the place wherein the waste was done, aadtrelAc 
damages* The action of wflSte^ therefore, beiag 
brought to recover both, is a mixed action. The ac» 
t\on of ejectment also, which was originally proper 
to recover damages for being put out of kaae far 
years, but is now the common remedy, substituted in 
the Ueu cereal actions,^ is now tf the sttme nature $ 
because both the land itself, and damages for the 
wrong are recovcredf* 

These three kinds of actions are properly the busi* 
aess of this court, though, as to tiie two last, actioai 
personal and mixed,- the courts of King's Bench and 
Exchequer have, by £ctions, gained a concurrent ja« 
risdiction wiUi this court ; the King^s Bench, by sup* 
pouiig the defendant to be in the custody of the 
marshal thereof ; and the Exchequer, by supposii^ 
the plaintiff to be a debtor to the king. 

The proper way of founding the jurisdiction of thia 
writ, is by a writ out of Chancery, vetamable hither, 
either to be^^n a cause ori|pinaUy here, or to remove 
one depending in an Inferior court not of x^cotd ; 
but, in some cases, diey proceed wkhout any writ from 
Chancery, 9$ in causes brou|^t by or agunst an offi* 
cerof the co|irt, and likewise, in graadng prc4iibi« 
tions to oth^f courts ditat attempt to eidarge t|^ 
jorisdiittion. 

Before I condude, I muat observe, that thb coturt, 

diough one of the four hig^ courts derived out of die 

^rfa fegki is npt, however, supreme, but subordinate 

to the King's Bench* For judgments ^en therein 

are reversible ia the Ki^g^s IMcl|> by a prit of error 

t ]>«iwGilbBii^ Hilt of the Cimrt of Com. Pleiui. 4.1iist. 
ch* 10, 
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iMiia^; &cm tbe CbanpexT, suggesting the king's be- 
ing iiifiOTiie4 that msiiifest error has intervened, and 
commanding the record to be transmitted into the 
King's Bench ; the judges belonging to which, upon 
die face of it^ and notlungelae, are to affirm or reverse 
th^ judgment ; for the error must be manifest ; and 
no easfor in point of fact^ but eij-or only in point of 
law^ (Can be averred against a record* 

The lowest in rmk of the four great courts, though 
from ancient -times one of the greatest importlince, is 
the court of Exchequer^ whose business was to collect 
in the sevecal debts, fines, amerciaments, or other du« 
ties or pipopei^^es belpnging or accruing to the king, 
9md likewise, to issue money by his orders ; and this 
court being orii^natty solely erected for the king's 
profit, is the reason^ I. presume, wJiy it is held in rank 
the lowest ; it being more honorable to the crown to 
give precedencetof rank to, those courts that were !»-, 
tended for the adminsstnition of justice to the subject, 
above that .wUsh was intend^ merely for the king's 
temporal adjirmtage* Bosidea, this court was, in its 
Qgig tn ai, dis tt n ct itom the miria rtgh^ the treasurer be^ 
ing the judge in lUs, as the jmiiciarim Jngliof w»i 
ia th^ other ; and theii^oire, it was regular, that th^ 
Chameery, and Commeo Pleas, as having been once 
part of i^e aufureme court, should take place befoii^ 
this* Its hft^ing been originally a distinct court, ac? 
counts for itsiuodepend^co^ on the Song's Bench ; for 
no writ of error lies from it to the King's Bench, as 
dfi^ fmm the Common Pleas, but its errors are rec* 
tified in anoihear mannier *• 

This court, as wett 9$ the Cbamy»7, halh^propfijy 

*9d. Inst p. i9«, 197. ns.ssu 
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speakings two courts : one, ordinary, proceeding ac- 
cording to the strict rules of the Ciommon law ; the 
other, by equity ; for, as it is the 'king's duty to ren- 
der justice wit|i mercy, so in this court, the rights of 
the king are not always exacted wiA rigor i but, 
on circumstances of reason and equity, ihay be miti- 
gated or discharged** The court of common law in 
. this court had anciently much more business than of 
late. Originally, whilst the royal demesnes were un- 
alienated, they had the setting of them £»r years ; but, 
afterwards, peo];Je chusing radier the authority of die 
great seal, took them ifi Chancery, That court, as I 
mentioned when treating of it, had likewise gained 
the returns of inquisitions of office, and had also gain- 
ed by actof patliam^it, the composition of forfeitures, 
for the king's tenants, in capite aliening their lands 
without license ; which, otherwise, would have be- 
longed, to this court. The erection of ^ Court of 
Warda^ also, by Henry the Eigi^, took off that 
branch of its jurisdictioii ; and the abblidiiing of the . 
military tenures by Qiarles the S^cmd took away 
the business of calling in their fruits. The erecting 
die office of the Tretuury^ as distinct, fcH* the issuing 
of money, had die same effect ; but, above all, -the 
erecting new jurisdictions, and appointing new judges 
to try causes relative to the new taxes, as die Com- 
missioners of the Customs and Excise, and Commis- 
sibners of Appeal, diminished the peculiar business of 
the courtf. 

It will be now proper to consider the nature' and 
extent of their present jurisdiction. Here then are 
sworn the'sheriffii^aiid other officers concerned in the 
t 4th Inst. ch. xi. * 
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ling's revenue and dutks ; and here thej are to re « 
turn, and make up their accounts* Here, likewise, 
the king sues his debtors, or even the debtor of his 
debtor (for so far his prerogative ejctends ;) and 
here also, for enabling his debtors to pay him, they 
ar^ privileged to sue their debtors ; an allowance 
that hath grown up by degrees t^ extend the jutisdic« 
tion of this courts and to make it concurrent with the 
Common Pleas. For it is only alledging, (and this' 
they will not ^kttow to be traversed or denied) that the 
plaintiff is the king's debtor,and the b^siness is done« 
The court acquires immediate jurisdiction. The 
same aQegadon is likewise necessary, when a suit of 
equity is commenced in this court ; for otherwise, 
ibe suit would, on the face of it, appear to belong 
to Clumcery. I need scarce observe^ that the of« 
fiicers of this court are to sue and be sued here ; for 
that is a privilege common to the officers of all the 
courts, arising from their personal attendance* Here 
likewise, the king's attorney-general exhibits iafbrma* 
tions for concealment orcustoms and seizures, infer- 
motions upon penal statutes, where there is a fine due 
to the king, foHeityjres andbreadi of povenaat to the 
king I likewise all informations for intrusions, wastes, 
spoils or encroachments on the king's lands ; in gen« 
eral where the crown suffers in its profits. 

In this court of common law, the Barons ofExche^ 
jjuer only are judges, and are called £aron«, because 
anciently none were judges there under that degree. 
In^the Court of Equity, the chancellor of the Exche* 
quer is joined with them,thou8^ it must be owned this 
officer hath seldom, of late years, acted either In Eng- 
land or Ireland, in his jii^icial capacity, and it hath 
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been considered little more than ttB a jgte» ItlcMl^ 
place. Errors in this court are not, ad I ob«erred 
before^ redressed in the King^s Bench, as didsle of the 
Common Pleas are, but in another court, called the 
Exchequer Chamber, consisting of the lord chancel- 
lor, lord treasurer and chief judges. 

There is another court of Excheqtter Clurmber in 
England, tho' we have none such in iftis kingdom, 
erected S7th Eliz. and composed of the jadfgts of Ihe 
Common Pleas andbarons of the Exchequer, 1^ Which 
lies a writ of error from the King^s Bench, to r ev e r se 
judgments in certain suits commenced ihek*e or!g|lnflny* 
Into this court are frequently removed, or a^omted 
from any of the other courts, causes that are of a nem^ 
impression, and attended wi^ difficulty, or even sttch 
cdnceming which the judges, perhaps, enterUnn no 
great doubts, but are new, and attended with exten* 
sive C9n8equences ; and this, for the more solemn 
determination, that all the judges of the courts might 
be consulted about establishing a ftew precedents 
Anciently such causes were adjourned into parlSa-^ 
ment, but the legislative business of that high court 
increasing, this court was substituted for the above 
purpose of consultation^. 

To finish this account concerning the superior 
courts at once, it will be proper to say something of 
the supreme judicature of all, that of parliament... 
Anciently, as I have frequently observed, all causes 
but such as concerned the king or peers, or those 
that were of. great difficulty, or such as justice could 
not be expected in by law, were dispatched in the 
coun^ courts, the rest by petition to the king in par* 

♦ 4th Inst. ch. 13. 
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KwlRMk tt in tiB iatervakdnereof, in ilm^tuma ngis^ 

iNl4^ Attlrim* Htaoe matters detefteimd then, 
nMr^ Subject ito % fft f tew ki ptiiiAineitl $ writs ef «iw 
«0r froift tlie Kiiig^ Bnch TetimieddMm i; nd lArheh 
^^ £qai^tminsgris^ up, &{iiMoIsffotti'tiit Chanceiy 
and Exchequer in matters of equity. This p«ntcr of 
-j«iiaa»m>}i pacidisr to the lords (fqr die p»fifttiient 
edns^fted at first onlf ofAwi, and wh«ti ilie com- 
mpns were introduced^ they 9at in a distiwt honse) 
and the parliament hears at present only matters that 
come from other courts by appeal, or by writ of error, 
which is in the nature of an appeal, and no causes orig^- 
inaUy. It is true, that, for a long time after the di- 
vision of the courts, many 'causes by petition were 
brought into parliament in the first instance ; but these 
being generally referred to the courts below, the prac* 
tice ceased, and would not now be allowed. For a 
longtime accusati9ns against peers were originally ad- 
mitted, but at present, and for this long time, indict- 
ments foimd below are required before a peer can be 
tried ; uor can the trial of peers by impeachment in 
parliament be considered as an original trial, for l^e 
commons are considered as the grand inquest or grand 
jury of the whole nation, and therefore an impeach- 
ment by them is not only equiv*alent to, but has and 
ought to have greater weight than any indictment by 
any private grand jury. 

In this judicature of the fcrds, an impeachment 
there, is one singularity, an exception to the grand 
rule, that every man is to be tried by his peers, and 
that is, that a commoner impeached by the commons 
shall be tried by the lords* The reason of this pro- 

T 
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cediire seenu to be, that all the commons of England 
are supposed parties to the accusation, when their rep- 
resentatives have accused him, and it jnight be dang- 
erous to trust his life with a common jury ; but the 
lords are strangers to the charge, and it is their inter* 
est to control the cpmmons, if they proceed with too 
great violence^. 

* Hales of the power and jurisdictwn of parliamf&t. Sd- 
den of the Judicature of Parliament. See his works Tol 
S. 4. Inst^ch. 1. 
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LECTURE XXXV. 



Hmry IP9 dUfiute with Becket*^The constitution of Ciar- 
cndon^'^hc murder ofBecket. 

HAVING, in a general manner, run through the 
jurisdictions of the several great courts of the king* 
dom, which were divided from each other about the 
time I am now treating of, though the division was 
not completed, nor the several limits exactly adjust- 
ed till some time after ; I shall proceed, in a sum- 
mary way, with the few remaining observations I have 
to make, with respect to the state of the law during 
the reign of Henry {he Second. And the greatest and 
most remarkable of these was his dispute with Beck- 
et, archbishop of Canterbury ; a contest attended with 
the most fatal effects, and which makes up a consid- 
erable part of the civil history of that reign. The 
particular circumstances that attended it, • and the 
many turns it took, I shall not dwell on ; but, as it 
arose from the clashing of contrary laws, I shall brief- 
ly lay open its source, and give an account of the 
events. 

From the year of Christ one thousand, the popes 
had ever}'' day been increasing their power, and ex- 
tending their preteiisions. T^^ey set themselves up, 
^t first, as protectors of the clergy, who really had 
t>een oppressed by the temppt^ princes, and in ord^^ 
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to attach them more firmly to their interests, they 
made canons in councils, and published decretal epis- 
tles, by their own sole authority ; which, in those 
days of superstition, were too readily received as fews ; 
all tending to depress the civil power, to raise the ee« 
clesiastical on its ruins, a»4, m short to pave the way 
for making the pope supreme monarch of the woild, 
in matters temporal as well as spiritual. The cmper- 
ors, however, stickled hard, on the other hand, to sup. 
port their rights, and particularly toinaintain to them- 
selves die nomination of die popes, as well as of dth- 
er bishops, which the popes had transferred to the 
people of Rome first, and afterwards to the clergy 
alone ; so that, fbr a good part of this time, dtere #as 
a schism in the church, and two popes in being, die 
one named by the emperor, and die other elected ; 
and I observed before, William Rufus kept faims^ 
independent by acknowfed]^ng neither, and was abso-^ 
lute master of the church. Hbwever, the popes drat 
were elected generally gained ground. They had the 
majority of the clergy on their side, and indeed most 
of the sovereign princes of Europe, ^o Iverc jealous 
lest the Emperor, under pretence of being successor 
to tl^e Romans, might arrogate a superiority ovep 
tulem. ' ' m 

It is surprising, yet very true, that, hilhese contest* 
ed times, the papal power was pushed very n^ar its 
greatest height. The materials, indeed, were form- 
ed and cblletted soihe dme before. A muldtude of 
fictitious decretal episde^hadbeen fbrged in tiie namev 
of the ancient popes, ^ eariy as from the year fOO, all 
tending to exalt the bishop of Rome, as head over the 
church tmiversat ; but these were not as yet generally 
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Itaowtt and vectived as Uws^ the chureh being hither^ 
to governed by cdtlectioas of canons made by private 
persons^ out of the canons of the general or provincial 
councils and sayings of ^e fathers. But in the reign 
of our StcFphen, the mighty fsrfmc began to be reared, 
and to take a regular form. Gratian, a Roman cour« 
tier^tttidefftook to make a new compilation of ecclesias* 
tical fawrs, and published it under the name o£ Deere* 
Mm, which is now the (irat volume .of the canon Iaw« 
this is a motley composition,' digested under distinct 
keadscxr titlesyof rul^ and decisions, collected from 
Ae sayings of the fathers, canons of the councils, and, 
lybove all, from the decretal epistles of the popes, (the 
modem ones real, the ancient ones forged) and was 
put together principally fer the two great purposes, of 
aggrandisiiig the See of Rome, and exempting the 
clergy from lay«jurii^diction« And, for that purpose, 
xkot only foi-ged epistles and canons have been inserted 
in it, but the real canons and writings of the fathers 
Itiive been, in many places, falsified by adding or 
omitHns words as best served the purpose prc^xxied ; 
and that this is the ease of Gratian'a work, the Uzmm 
ed Papists themselves confess, in many instances...* 
However, in that ignorant age, it passed easily all for 
g^auine^ But the pc^s, wisely considering, that, if 
if it w%s canvassed, it would not bear a strict scrutiny, 
never chose to give it an authen^ testimony of their 
authority, but contented diemselves with authorising 
it to be read in universities. In the interval I have 
mendoned, the popes began to turn their spiritual 
arms of excommunication or interact, that is, forbid- 
ding the admimstration of divine offices, except in ar* 
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iicuh mortisy in a country or district^ to temporal 
purposes, and the support of their grandeur^* 

On this state of affairs happened the quarrel be*- 
tween the archbishop and Henry, vdxicb embroUed 
him with the pope, embittered his life, and waa attend- 
ed with consequences that brought him to the gr^ve 
with sorrow. At this time there were two popes, 
Victor, confirmed by the emperor, smd Alexander, 
the most enterprising pope the world had yet se^ 
supported by the king of France. Had Henry fol- 
lowed the example of William, 9nd acl^nowledged 
neither, he might have kept both in awe, and viimU- 
cated the rights of his crown with success. But he 
was prevailed upon by Lewis of France to T€COfpi:z/^ 
Alexander, who was afterwards made an instrument 
of humbling Henry, of whose power that moaapdh 
was jealous. For his extreme partiality and severity, 
is, in part, to be ascribed to the influence of bis pror 
tector, as well as to his zeal for ecclesiastical immuni- 
ties. These immunities had grown to an ex<;essive 
height, and, under the pretence thdf no ^nan. should be. 
twice punished for one offence, tlib bishops took care 
to inflict penance on ecclesiastical offenders, and then 
refused to suffer them to be tried by the laws of the 
land ; so that the most profligate rufEans crovi^dintQ 
the lower order, and committed with impunity (except 
penance, or rather, a pecuniary commutation for it) 
what murdeics, rape6,and robberies, they thought fit# 
Henrywas sensible of those enormities, and,.in hopes of 
curing them by the assistance of one highly obUged to 
bim, got Becket, who was lord chancellor^ his favor- 

*G)annone'9 hist, of Naples,; b. I. Bower's hist. oft)i« 
Popes, vol, 1. 
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kt, and indebted to him for hb grandeur, promoted to 
the See of Canterbury. But he soon found how much 
be was mtstakeh in his man. Becket had been bred 
in his )«mth in the study of the ecclesiastical law&i 
aad^ diongh he had in all things hitherto complied 
widi the king for his advancement, was, at the bot« 
torn, strictly attached to his order and its privileges, 
and resolved, at whatever price, rather to extend than 
cyiminish them. 

' To dazzle ibt people, he threw aside the pomp and 
expensive life €d a courtier, and assumed the charao- 
ter of mortification and sanctity. He began by re- 
cldming ;the estates belonging formerly to his see, 
though they had been aliened by his predecesak>rs, 
with the consent of their chapters, and upon valuable 
consideration ; and this under pretence of a canon, 
ii»de«ayear or two before by Pope Alexander, in a 
paeked council at Troyes in France; which was plainly 
saving, that an ecclesiastical canon might repeal the 
laws of Tany coun^, and subvert its constitution. 
lie made an attempSikewise on the patronages of lay* 
men, and appointed^ parson to a church, which be*> 
longed to one of his own tenants, and afterwards ex* 
communicated the tenant for turning this parson out, 
although he was the king's tenant in capite; and such, 
by a law of the conqueror, were forbid to be excom- 
municated without the king's leave, under the penal- 
ties of treason. This was a very necessary law ; as 
otherwise a bishop might, by his sentence, deprive the 
king^ of Ws service, and that of as many military ten- 
ants as he pleased. However, in this point, when he 
found he was in dangec of being prosecuted on the 
law, he relented, and absolved the gentleman^* 
*L.ord Lyttleton's hist, of Henry II. b. 3. 
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His screening of criminals was exercised also mtiks 
most shameful manner. A lewd cleiic had debauciKd 
a young lady, and afterwards |>ublicly mardered hct 
father, and this criminal was rdfused 1x> be giv«tt up 
to be tried. Another was guilty of sacrilege, in sted* 
ing a silver chalice out of a church, and Beciet would 
not suffer him to be tried by Ae laws of &e land*»M 
However, as the oflfence concerned the chorch^ tml 
was therefore of a very heinous nature^ he tried UHi 
himself ; and having found him guilty, branded him 
with a hot iron, in defiance bo& of &e English «ad • 
canon laws, neither of which allow suscfa pniudiiltoeiil 
to an ecclesiastical judge. But he knew he waslBCH) 
faithful a servant of the pope, to be ealkd to to «t>k 
count even for making firee with hk own law* 

Henry, finding it neceissary to sftop the prelsi^scai^ 
reer, summoned an assembly <»f the foisbops^ aftd dc^ 
manded of them that they should degrade ail eedcs^* 
astical murderers, and deliver th^m over t9 the seco^ 
lar arm. At first the majority yiBfltned to think Ak^ 
a reasonable proposal, as they aBst^ in, the fii!st plaisd^ 
find them guilty before they Mere to be given «pw 
But Btciet brought them over, by representsng, ihnt, 
by the canon law, ihey were not to be concerned n 
matters of blood, and that their delivering over any 
criminal to capital punishment would be tnlrii^iiig 
thereof. They therefore refused the king. He thm 
demanded whether they would observe the laws «bA 
customs of the kingdom. Their answer was^ in adi 
things that did not intefere with the ri^ts of ^eir 
order. The king left the assembly in wradi, smd aut 
length, Becket was, by the intreaties of Ae other bi^di. 
ops, and even of the Pope's legate^ who knew kiis 
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master, being embroiled with the antipope, was not 
abte, at this time, to support him, prevailed with to 
wait on the king, and promise to observe the laws of 
the land without any reservation f* 

Henry, sensible that such a general promise, when 
particular facts arose, might be explained and evaded, 
was resolved that the limits of the ecclesiastical juris- 
diction should be ascertained in such a manner as 
would leave no room for subterfuges ; and to that 
end called a parliament at Clarendon, wherein Becket 
and the bishops swore to observe the laws there made, 
called constitutions^ as new laws, but declared to be 
the old laws of the realm. These constitutions were 
in number sixteen. I shall mention a few of the prin- 
cipal, in order to ^ve a notion of the points of juris- 
diction then contested between the spiritual and lay 
courts. First, then, it was declared, that suits about 
presentations to livings belong to the king's courts ; 
that clergymen should be tried for temporal crimes 
in the temporal courts ; and that, if they pleaded guil- 
ty, or were convicted, they should lose the ecclesiasti- 
cal privile^ ; that no clergyman should quit the 
realm without the king's licence, nor attain it, with- 
out giving security to attempt nothing to the preju- 
dice of die king or kingdom ; that no immediate 
tenant, or officer of the crown, should be excommuni* 
cated without the king's licence ; that appeals in ec- 
clesiastical causes should be made from the arch-dea- 
con to the bishop, from the bishop to the archbishop, 
from the archbishop to the king. 

This indeed was striking at the root of the Pope's 
supremacy, and of his profits too. It was in truth 
t Daniel, ap: Kennet Carte. 
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declaring the king^ supreme head of the chiprch as to 

juriadictioQ ; next, that all that held ecclesiastical digr 

nitiiea hy the tenure of baronies, should do the du^ 

of barons, and among the rest sit in judgment aa bsff* 

ons ; however with this favorable allowance to them, 

ia consideration of their being bound by the canon 

law, that they might retire when the question waa to 

be put about loss of life or limb ; likewise that no 

bishop, or abbot, should be elected without the ki,ng^a 

consent ; nor, when elected, be CQnsecrated till they 

had first done homiige and feaJty ; that the ^piiitu^ 

courts should not hold plea of debts due upon oath ; 

and lastly, that the spiritual a^d temporal courts 

should mutually aid each Qth^r in cajrrying th^ir 3en- 

tenpes into exequtionf* 

Such were the most material of the famous comt^** 

tutions of Clarendon, drawn from the ancient pr9c.ti<^^' 

^pd hw of the kingdom^ which the Pope afterwards 

declared null and voidi as contrary to the rights of 

the holy church ; which w4a plainly assuming the su* 

p^eme legislature in every thing that h^A the most 

distant relation to a fburch, or a churchman. But 

Becket, who had ^wom to obey the old UiiWs only* 

fcr fev of personal danger at that time, did not wsut 

for the Pope's condenmaticg^ of them, but inatantly 

showed he Va^ resolved to disobey, hy en)plninghina- 

self penaiiee, and abstaining from officiating till he 

cQiuld <*itain the Pope's absQlution. Henry,i provoke. 

ed to the uttermost, Mma, npw resolved to ci:ush hlncu 

H^ called hhn to an account, in parliament .for aU the 
• -^ 
t Wovedcn, edit. ,,Savil. 494 — 549. Mat. Paris, an. 

1 164. terd tyttleton's hist, cf Ifenry H. book 3, Bv9r 
dy*s history. 
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king's mofties that had passed through his 
while he was chancellor, and for one thousand marki 
he had lent him ; demands that the king had never 
inttnded to have made, but for his refractoriness i 
tnd irhich he veil knew he was not able to pay, hav* 
lag embel^^led them in high living. . 

The archbishop resolved to stand out to extremity t 

he bfiered a most wonderful plea in a cause Aierely 

civili that of debt, viz. that his being made afchbish* 

op tf Canterbury, had discharged him of att former 

accounts and debts, and appealed, even in this purely 

civil cause, to the Pope. When reproached with 

contravening the constitutions of Clarendon^ cotitHH 

Tf 16 his oath, he broached another cnrioUft m&tiiU, 

That, in every oath aclerg3rman could take, there Wi^ 

a tack saho for the rights of his order ; he forbade 

tfie bishop to sit in judgment upon him, under psttik ot 

Mcomttiunication. He would not hear his Mnfeioe^ 

but told the peers diat he Was their father, en4 0Mf 

his children, and that children had no rig^ fo rit Uk 

judgment on their father. He then departed^ ift eoA» 

tempt of the court, Aad went over to VrMce^ Whifi 

he trad kindly received by ^tisHt king ; Md the Pop! 

avowed and encouraged Kim in ell die eMrav^^gefteee 

his hid advanced, received 1^ ftp{)eel^ eM ttflUlled 

nil fiettteneee skgain^t blm^ 

However, as the schism trteMfC yet emdedy he ke^ 
him in for soine time fWm ptoeiedingtfr ^snwM^t 
hM M soott ttt i}8e«ittg6f nm^^t, dMT Pope AiOfttsi 
ed him to tfiuuder ^t Ufa eaccMnMitnieMms flgatest 
ftU the mltiiMtn of the l^ng, ttd MxlM dbmnA m 
^dntflitutiotte of €liM|»doA# The kififiT hldiedf; ia^ 
deed, was spiured^ $Ad <he kfog^M^ m^ o^ dftUdks 
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occasion, laid under an interdict; a circumstance 
then much apprehended. The king, on the olhftf 
hand, enacted^ that no appeals should be made to the 
archbishop, or Pope ; that the lands belonging to 
Becket should be confiscated ; that the clergy who 
resided abroad should return in three months, or for- 
feit their benefices ; and that no letter of interdict 
should be brought into England, the penalty of which 
last was afterwards made the saine as of treason. 

The ^ing was not a little uneasy at the apprehen- 
sions of personal excommunication, or of an inter- 
dict's issuing, as he observed the 'censures already 
passed had but too much influence on the weakness 
of many of his subjects. He therefore, to ward the 
Iblow, had recourse to negotiation, which the Pope 
readily admitted, who feared, on the other hand, 
from the popularity of Henry's and the unpopularity 
of Becl^et's conduct, that his ecclesiastical thunders 
might be slighted in England. He contrived, how- 
fsver, in the interim, to embroil him with the king of 
France, and other powers on the continent. Mat- 
ters continued on this footing for some years, in a 
train of negotiation ; in the course of which the mod- 
eration of the king, and the insolence of the archbish- 
op, were equally remarkable, till, at length, the for- 
mer, finding the Pope had trodden down all opposi- 
tioni, and that his own ipterest was on the decline, 
iras oUiged) I may say, to submit ; for he was recon- 
ciled to Becket ; engaged to re^lpre his and lus ad- 
herents' effects, a»d to $uffer him to return, to Eng- 
fand, which be did with the additional quality of 
leigate of the Pope ; and no mention was made of 
fjtber aidC) of ibt aubject of the dispute. 
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But Becket was resolved to show the w6rld he had 
conquered* He began the exercise of hislegatine 
power, by suspending and degrading the clergjr, and 
excommunicating the laity that adhered to the laws 
of the kingdom. Nay, he excommunicated two of 
the king*s tenants for cutting oiF the tail of his sump* 
ter mule ; so sacred was the beast become. 

Soon after he was murdered at the high altar, in 
consequence of a rash speech of the king, in a barba- 
rous manner, as all, any way acquainted with the his« 
toiy of England, must know ; and now was Henry 
completely at the Pope's mercy. For Becket, dead, 
served the See of Rome more effectually than he ev- 
er could have done living. The bloodiness of the 
fact, the sacredness of the place where it was com- 
mitted, and the resolution with which he died, filled 
not only all England, but all Europe, with religious 
horror. Miracles in abundance he immediately 
wrought, and he who by many was looked upon as a 
traitor, was now universally esteemed as a saint send 
a martyr ; and so he was to the interest of the See 
pf Ronie, 

In these circumstances Henry was obliged to svh^ 
mit to be judged by the Pope's legates, who, at 
length, absolved him, on his swearing that he had 
not willingly occasioned the murder, and that he felt 
great grief and vexation on account of it ; in whicb^ 
no doubt, he was sincere. But before he could ob- 
tain it, he was obliged to promise to be faithful to 
Alexander and his successors, not to interrupt the 
free course of appeals to Rome in ecclesiastical caus- 
es, and not to enforce the observance of evil customs 
Introduced since his accession to the throne ; for so 
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dief tilled the coostitiidoiie of ClerendoBy tboug^ 
Aqr were only dedantioiie of t)ie old Uw. Aodttroe 
ended this ftaiQiii conteit, hi an ebsolute victory on 
^•ideofdiePopet. 
t Heme, Cartei Lyttlet(m> He, 
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LECTURE XX5CVL 



iTie rfbel&orf qf Senry*s M7is..,Me U succeeded by Richard 
I.....The 9teps taken at this fteriod fovfards settling theme* 
tession to the kingdom. ..,7%e hews of Otntm.,..jict€sd(m. qf 
Jishn.^.ISs cruelty ^md pM&esaions. 

henry's qualirel with the l^ope, terminatiiig in 
^ manner it did, necessarily weakened the weight 
and Influence he ever before 8iipj>6irted, both in his 
own king^dom, and on the continent ; nor could the 
unwearied pains he afterwards took, in rtdressing^ 
grievances, and making salulaiylaws^by the advice ^ 
his pariiament, restore him to the consequence he had 
lost. The rest of lus life was spent in unfortunate 
wars with his rebellious children, instigated thereto 
by llie artftd Philip of France. And the |>retence was 
grounded on a step that Henry had taken in favo^ 
af his children, aAd I may add of his people, that ef 
l»4nging the ofowa to a regular course of succession^ 
Mid by 4iat means preventing c6ntests upon a vacan- 
cy. Hug^ Capet, the first of the present race ol 
Frei^eh kings^ who came to the throne by election, in 
order to perpetuate it in his family, invented that prao* 
tlce which his successors followed for near three 
hundred years, of associating the eldest son, by caua^ 
iag him to be crowned in the father's life-time, 

Henry, who loved his children, and was sensible 
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that the not following this practice in England had 
occasioned the wars between William and Henry the 
Conqueror's sons, and their brother Robert, as well as 
those between Stephen and himself and his mother, 
crowned his eldest son Henr}% Bat the use which 
the ungrateful prince made of his advancement, was 
to embroil his father, by demanding the immediate 
cession of Normandy, on pretence that, being a lung, 
he should have some country given up immediately to 
govern. Upon young Henry's death, the father, who 
knew Richard, with greater capacity, was equally un- 
natural with his el4er brother, resolved not to g^ve 
him the same pretence to trouble him,and refused ob- 
adnately to have him crowned ; but this refusal serv- 
ed itself for a pretext for rebellion, as it gave Rich- 
ard room to think, or at least to pretend to think, that 
his father intended to disinherit him, and to settle the 
crown on his youngest and favorite son John. In 
this rebellion Richard, assisted by the king of France^ 
and many of Henry's subjects, who probably suspect- 
ed Henry's design was such as was suggested, pre- 
vailed, and the father was obliged to engage that his 
subjects should take the oath of eventual allegiance 
to Richard, and soon after died ef a broken heart, oc* 
casioned by the undutiful conduct of every one of 
his sons* 

Richard accordingly succeeded ; during whose 
reign we have little to observe concerning the laws, 
the whole time of it being spent in a continual state of 
war, either in Palestine or France. Enormously 
heavy indeed were the taxations his subjects labored 
under, and yet they bore them with cheerfulness. 
For the holy war, and the recovery of the sepulchre 
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of Christ from the infidels, no aids could be thought 
exorbitant ; and for his wars after his return, he waa 
readily supplied out of affection ; for the remorse he 
showed for having occasioned his father's death, his 
admirable valor, the injustice of and the cruel treat- 
ment he received in his captivity, and, above all, the 
opposition between the perfidious conduct of the 
French king, and his own openness and sincerity, en- 
deared him to his subjects, made them shut their eyes 
on his many failings.^ and bear their burdens with pa- 
tience. 

Two things only passed in this reign proper for the 
subject of these lectures, the steps made for settling 
the succession of the crown, and the laws of Oleron. 
As Richard was unmarried when he set out for Pal« 
estine, he thought it proper to prevent, if he could, 
any doubt that might arise, in case he died without 
issue. There might, in this case, be two competi- 
tors, Arthur, the son of Geoffry, his next brother 
who was dead, and John the youngest brother, who 
was living. However clear the point is at this day 
i^ fsivor of the nephew, it was then far otherwise. 
For Arthur mig^t be urged the right of representa- 
tion. He represented his father Geoffry ; in all the 
fiefs in Fiance, the law was in favor of the nephew ; 
nay, GlanviUe, who wrote in Henry the Second's 
reign in England, as to Eng^sh estates, declared to 
the same piupose ; and certain it is that the general 
Current of opinions at that time tended that wayf* 

On the other side, it might be said in favor of 
John^s pretensions, that the examples of fieft could 
be no precedents in case of crowns. These required 

f Hale, Kist. com. law, chap. 7. 
2 A 
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move sttfttiljr^ « Ik^<mi capaiNie of Mtii»9 in fMW^i 
Th«t thiaiim llur v^iy case ; Joh» vrm a imn9v A«* 
thuraeluldi; tfnit, aUowing G^anvilte t» l^vertetfl 
down Ib^ law W^^ he had maidea diaiiiMticiii, i^eh 
cQflma v|> lo dm case ; for hte aaya^ the undfi »ImJ1< 
sufifc^fd) i&tito folher ^f tfa« nephew had) ]» hM Ufiirr 
tunc btoa farUfamiikiifd ; That Gmflbry had he«Q( 
o^t of the patrh p^tesH» of Hmfyyhy b^tng aov^Be- 
rcign prince of BmUsgr ; that m thcs Safloott tis»M 
two- oaae3y for ilie exclaaion of ittfaAta^hadha^paaed^ 
much stronger then the present ; that when Edsauii^ 
tkD Fmt;d««d<ii>. pbaBasaioi^ o£the thmae^. him bo^er 
Ed«ed succeedbd^ nfit lu8 aona ; and thov^ Ednmnd. 
tnMwideF had been king, jreti aA»rthe Qanisk imifv 
~pationx«atted^ hi^. brother th« Co^esss^nwaBipnterf^ 
^ red ts^ hifl aon^ though) of fiuUragevwfaamasGeofficji' 
ne¥«st ]lad> the crown ; thal;> aince ths QOfUfitealv threo 
seweral times had the Uneal succession.h^ntaet aawfe 
bf paafiameiit. So that, there wei^e not y^mtinff pbair 
siUe atguments of each side of the quesjbi]anvai3d.itii9^. 
widb injustice that modioli historiasa,. Qonsidomig^Qftrr 
lytiie maximA of tbeb own times^ whcai a mgnlar 
sucoeaBioQ has. been established, 4diai^ . Jokm. wdtht a. 
manifBat uaurpadbn o£ the crown of EngiandL But 
thai; he waa a manificBt: usurper of the tfirritarissbiiii 
France must be allowed -^ for, br the lamr& of thatt 
couittr>T,. they, should have gone to the nqxhaw*. 

Jk question of this weight and diflicuk;};; ahoukbcegi-. 
ularly have hesnLdbcidedr in. parliament^ wUch: dk- 
Mia^bitheirto haddetei^ned ia such: matters» ;. &H.t 
Hiohardjhad ne\ier tdbought of the biastnesa.tilkhe.lfi£t. 
Hngland^ andr then.it waft too late to paoceed^tn tfaatv 
method. He was obliged,, therefore|.tO:>CMtjem him* 
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nsetfltf^ dedtufog, kfy his own auAoritjr, his tiephew 
AnlMurlriftMecessibr ; tnd, to prevent John's tnrr- 
•yfftAi^ his design, ht exacted an oalh from him net 
40 ifet foot in England for three years ; but from thite 
^Uigation he afterwards released him, at thpe teqnest 
n^f their ^nMi^flier. John used all his art to catess the 
t^^bfiity'^ and lo -supplant his nephew Arthur, ash^ 
-ftnid^ hoped Richard would never return. And in- 
^IseAi A^ c^»ndiict of WiUiam Longchamp, bishop df 
'Jfely, Akhard*s viceroy, contributed g re a t l y to hi* 
#ite^«6s ; (or J as to oppressions and outrages, he was 
^Ht teceeded even by WiBiam Rufus himself. Thhi 
*gs{ve John a pretekt for intermeddling to preservb 
the liberties of the people. He sent word to that 
^t)i^kile,tfiat if he didnotrefhun from his exorbitan* 
<^9^ lie would visit him at the head bf anarmyi 
MMeh feremefc ah o<icasion he might easBy raise* 
' A f^&^M iBtii^mkifj or pariiametrt, Sihs c^d, t^ 
tM^s« '^ ^dttMes ; In whrch it tras seitted, ttolt 
Lbiv^diatrip shbUId eohfintie in the admihiMhdrbiSi; 
WM iKdM the easlles during the king^ fife, bttt thkt, 
a h« ^d *#} AMt isMe, they should bti t^livd^d tb 
fbhn «b M^cee^dr ; at|d this kgreeinent tirfts fsAHHift 
liy «^^alhs df 01 thfe nbbiKt)^ Md ptAMim^ iM Vm^ 
8IS Ai^Httt* fa*d the decision btiSit khbg hi hi^ fttrd^, 
f <Aih by Ait mettns attstined thitt of flte piis^e. iififit* 
sible how muchUhis ^^ MlA ^chA iSii iiiig^, iftft 
at Hit daAg^r6Us pmlietatehts he iiitiii ^tandin 
'rfhMHhbrtftbrtt^ hd ip»eA MpAtA ib idceMpt 
tftt^e €y<fti ih theSfeo^lMlMrAi^, Ih «rhichr)tb 
^#te^M«IMty«u^^<^b7«b^k^ Btft 

<lllllii€fd¥b Weyeba1||6Abyift6Vi^i(nde6f ^ft^ 
tg^i^Y 1i^tii4l$^n<^oiMMtttl20^ 
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position, and was more necessary from his coatiau- 
Jng in his former extravagances* John even gave 
out that Richard was dead, and seized sevend cas- 
tles, which he put in a state of defence. He was, 
however, soon reduced, upon the king's return, and 
ail his treasonable practices pardoned at the interce;8« 
sion of his mother. When lUchair^ came to die, he 
changed his mind as to Arthur, and by will appoint- 
ed John his successor : an attention, considering his 
former attachments to his nephew, who had never of* 
fended him, that could proceed from nothing but his 
unwillingness to leave hi^ dominions involved in a 
piyil war through the intrigues and infei^t of his 
brother. 

The laws of Oleron concerning naval aiBdrs, are 
the only speciq&enof this prince's lepslative capacity. 
They were made at the. isle of Qleron, off the coa^t 
of France, where his fleet rendeaLyoused in th^ir |^- 
sage to the Holy I«and, and were designed for the 
keeping of order, and the determination of contro- 
versies abroad. With such wisdom were theae laws 
£ramed, that they have been adopted by otiberna* 
^tions,^ well as England. And, I ^hink, to this tiine 
we may, with probability enough^ refer the origin of 
the admiralty jurisdiction. In his reign, for the first 
and the last time. Fas f aised the feudal aid, for the 
redemption c^ the king from captiyify. 

Notwithstanding all the faults ^pf ^b princCf his 
finnness against the papal power is to be . command- 
ed. Two of his bishops having a f onttpversy, ^^^ 
yras an appeal tQ the Pope, who sent a legsite.to df* 
temune it ; but Richard prevailed on the parties to 
j|r»fer it to his aibitratio^ and irpuld not auff^r.tbf 
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kgate to enter England, till he had made an end of 
the business ; and when he did come, the king suf- 
fered him not to exercise his legatine power in any 
but one single point, and that by his- express permis- 
sion. Notwithstanding all the steps taken in favor 
of John, in . order to pave the way for his succession, 
the notioti of Arthur's hereditary right had taken 
such strong root in the minds of many, that, had he 
been in England, and of a sufficient age to manage 
Us affairs, he might have had a fair prospect of sue- 
cessf. 

The lower people indeed were easily prevailed on 
by his agents to take the oath of fealty to John, wkUe 
the prelates, and nobility in general^ retired to their 
castles^ as deliberating what steps they should take $ 
but, at length, by magnificent grants, and more mag- 
nificent promises, they were prevailed on to come in, 
afid he mounted the throne without opposition. But 
in the French provinces hid usurpation met with 
more resistance. Arthur had many partizans, and 
has cause was espoused by Philip of France, the lord 
paramount, not with an intention to strip John of all $ 
for that, with Britany, would have made Arthur too 
ppwerful ; but with a design to divide the dominions 
more equdly between them, and periiaps to clip off a 
part for^himself, as he afterwards did Normandy, as 
being forfeited by a sentence of the peers of France, 
by John's murder of Arthur. . By the way, I shall 
observe, that this sentence was notoriously unjust. 
By the laws of France, Arthur was the undoubted 
heir of Normandy, and on his death his sister ought 
to have sucteeded, nor oug^t the duchy to hayri been 
t Mare Claus. 3^6^ Kenneths historians* Hume. Carte. 
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forfeited bjr the crime of a wnmgfal povscsMi'. Ht^ 
ttkv^ it AeoAerwwyy thst Philip h»al arig^tini 
choose his vaanl, and, conseqacatly, ibst ibi intmtfr- 
ture he gare to John was valid ; then vaslie rifhtM 
djtike of Normattdy:, and Artbor, as duke of Brisanyy 
was his vmaal, aod had justly feii^hed hisii&<, h;( m<- 
4>elling and endeavoring to dcfose his fiega ImA. 
That John was guilty of this crime there Was no 
room to doubt ; and truly, firbni tb^ whole of Ms 
conduct from that time, he seemed to hav« been Mr 
fatuated by the terrors of his consciefuce ; for it wan 
hut Httk kss dian fretiKy* He knew he was, hy this 
caruel swl^ (become die detestafion of his subjects iti 
general, bad that his £slher^ in the aiidst of hii pow^r 
and popularity, had been hunddied by the Pope ; aad 
yet^atthe soMse time, he tramfiied on the fiberdes of 
the former, and oppressed them in the nost ousra- 
gpeous manner, and wfaik hie subjects went thus dkh 
aflfected, he opeidy aet die latter »t defonce. 

To4iBsreiigii,lwweircr, fto hi|^rioosi, md so mfah 
erabk %o the E^glnh of that age, do tkeir sucoeason 
owe the ascertatniqg their libeitiesu He wuSf if we 
except WiHma Ruftui, the first of the kii^ th* 
i^penly pro&ssed to rale by aibkrary power^ ido 
net mean to deny diat every one of his j^sewleceason 
firom the Conquest had, m some particufar or othec, 
cnaroached on ibeir people^ but then them #^t« ei- 
ther peculiar circumstances of dbtreas, dnf allneet 
enforced asNt excused them^ or one or two wrt^ 
steps were atoned for by the greacoead aad goisdnces 
of diekr general conduct* It is very dbtarvidble, riMt, 
as Eng^d is almost Aeoi^ countcy in Emope thiK 
baih preserved ftte UlMfties, s* was k the &ftt whet^ein 
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dMr.bio^l 9Ct ufi {or ab»olate pow«r : and the preser* 
Vfttictt of theniy I ^iprehend, waa in a great measure 
owoi^tiierotOfdiat this claim was started there when 
the faiiti prittci^es^ and the spirit of independency^ 
except only in feudal matters, were in their vigor, and 
consequently raised such a spirit of jealousy and 
Nivatdbifufeness^. as, ^ough it hath soinetimes slept, 
CQuU ne^trbe extinguished ; whereas, in other coun- 
tnesi,. the progress q£ arbitrary power hath been more 
^ gradiML It halh* ntadii^'iifes adrrmces when the feudal 
sytikcm was in its waBe,.and whea the minds, of men, 
bv' tbcr ioftroduction of the civil! and canon law, were 
pttpaved for i(b , 

Whai encouraged, tbekhtga of England to attempt 
tHiai socmnr than other monarchs, we may judge, was 
dMfc geeater dispacity in riches between them and their 
v^stak, than waa in other countries ; so that nothing 
mwfa leaftthan: a.geiaeralc(Mi£ederacy could curb them ; 
mdbereas, abroad, two or thnee potent vasaak were an 
OKermatdk for die sovereign^ Besides, having sub- 
jects en each side of Ae water, not kntt together in 
any conunon- interest, they might hope to use the one 
to quell the otfaer« Bvut whatever w^ the cause, so 
was the fact ; and John, even before the death of Ar- 
thur, having temaved the dread of a. competitor, shew- 
ed:, by- » most extrafimdinary step, what kind of sover* 
eign he waa like to prove* By the law of these days 
a vassal was to pfty his relief to his superior out of his 
owa demesnes, and the profits of his seignory, and had 
noi riii^ to demand aid for that purpose from his sub- 
vasaals<;» John having detached Philip from his neph- 
ew's intensst, by ceding a part, of his French territo* 
raes^was to pay twenty thousimd marks for the relief 
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of the rest ; and to receive this sum, he, by his own' 
authority, laid three shillings on every hide of land in ' 
England ; thus making England to pay that relief for 
his foreign dominions,which his foreign subjects them* 
selves were not obliged to pay. 

The next instance was in favor of the Pope, un- 
der pretence of the holy war. Innocent had laid a 
tax upon the clergy, of the fortieth of their revenues, 
and sent a collector to England to gather it, whom 
John, of his own authority, empowered to collect it 
from the laity. These two impositions were submit- 
ted to, in as much as there was no plan of opposition 
then formed ^ but they afterwards occasioned great 
discontent among a people, who thought no taxes could 
be raised without their own consent. Accordii^ly, 
the next time he summoned his military tenants to at* 
tend him into France, they assembled at Leicester, 
and agreed to refuse attendance, unless he would res« 
tore their privileges ; for though, by the law of the 
Conqueror, they were obliged to go, they looked upon 
this obligation as suspended by his behavior. How* 
ever, they had not yet sufficiently smarted, to unite 
them thoroughly, and this affair was made up by his 
accepting a scutage. 

To enumerate all the exorbitances he committed 
would be tedious, and unnecessary, as the remedies 
prescribed in Magna Charta sufficiently point out the 
grievances. Let it suffice to say, in general, that he 
oppressed his military tenants by exacting extravagant 
reliefs,by disparagement of heirs,by waisting his wards 
lands, by levying exorbitant scutages, by summoning 
them to war, and delaying them so long at the place 
of transportation that they were obliged to return 
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home, having spent all their money ; or, when they 
were transported, keeping them inactive till they were 
obliged to return for the same reason, and then, with* 
tot trial, seizing their lands as forfeited. The same 
oppressions he extended to others, seized lands and 
tenements at will and pleasure, imprisoned whom he 
pleased, laid heavy talliages on the socage tenants and 
boroughs, without any regard to the privileges they had 
obtained from his predecessors ; and having by these 
means excited the detestation of his subjects, and for- 
feited his reputation by losing Normandy by his indo- 
lence, he took it into his head that he was a match for 
the Pope, and engaged in a contest with his Holiness, 
which subjected him and his kingdom to the Roman 
See, though eventually it contributed not a little to the 
recovery of his subjects liberties. ^ The manner in 
which this happened shall be the subject of the ensu- 
ing lecture* 

♦Brady, D^el, Tyrrel, and the general histories of Eng- 
land. 
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LECTURE XXXVIL 



John*9 dUfiute mth the court of Kome..„Cardinat Zoi^tan 
promoted to be Archbi%kop, of Canterkui^]^...,PQ^e Imt^eent 
lay* the kingdom under an interdict,,., Mm ie excomnmni^ 
€ated,„>Hie tvJbmU^ion to Innocent „„The diacontenta qfthe 
Baron9,„. Magna Qhartaand Chartade For esta,*„jl9i exam* 
ination of the Question^ Whether the rights and liberfieny 
contained in these charters^ are to be considered as the On^ 
ctent rights and liberties of the Ttation^ or as the fruits qf 
rebellion^ and revocable by the successors of John ? 

IF Alexander the Third sKewcd the grandeur of 
the pontifical power in humbling Henry the Second, 
the displaying it in its fiiU glory was reserved for In- 
nocent the Third who now reigned, and who being 
promoted to the papacy at the age of thirty* seven, had 
vigor of body and mind to carry every point he en- 
gaged in, and was resolved to push his power to the 
utmost. Having tasted the sweets of English gold, 
in the collection made Under pretence of the holy war, 
he had a great desire to renew the experiment ; and 
that he might be able to proceed with the less opposi- 
tion, was resolved to have an su*chbishop of Canter- 
bury at his devotion ; and the See falling vacant, a 
controverted election furnished him with an opportu- 
nity. 

T^he election belonged to the convent of Christ- 
church, though it was contested with them by the suf- 



LAWS OF ENGLAND. 219 

fragan bishops. The yety night the archbishop died, 
a faction of the younger monks, resolving to have an 
archbishop of their own choosing, assembled, and 
chose Reginald sub«prior of the convent, and sent him 
off before morning for Rome, to obtain the Pope's 
confirmation, of which they did not entertain any 
doubt, as it would be plucking a feather from the 
king's prerogative, that of a previous licence for pro« 
ceeding to election ; and Innocent had already shewn 
that he looked g# himself as monarch of monarchs* 
But as they could not expect the Pope would take this 
stride in support of a clandestine election, they all 
took an oath of secresy, to be observed till the confir* 
mation was obtained. 

But Reginald's vanity defeated the scheme, and made 
him divulge it, which so provoked his electors, that 
they joined with the others, petitioned the king for A 
license, and elected, at his recommendation, the bish* 
op of Norwich, and twelve of the monks were dis-* 
patched to solicit his confirmation. The sufik-agaa 
bishops opposed him, as being elected without their 
concurrence, which point was determined for the cdti*' 
vent by Innocent ; notwithstanding which, without 
assigning any invalidity in the second election, he an« 
nulled it as well as the first, and recommended to the 
twelve deputies to ^lect Stephen Langton, an Engli^hr 
naan and a cai*dinal. At first they demurred, as hay* 
ing no authority ; but the threat of instant exeomnW' 
nicdction compelled them to obey And thea^ as If 
they had done nothing out of the way, he recommend* 
ed Langton to John in a very civil ktier. The king^ 
enraged to the highest, lurued the monks of Canter* 
bury, who were entirely innocent, oiitof thek con- 
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vent and the kingdom^ and threatened the Pope t\i<t 
he would suflFer no appeals* Innocent, who had be* 
fore this humbled Philip of France by an interdict, 
and knew the man he had to deal with, proceeded ve- 
ry calmly, to order three bishops to exhort the king 
to receive Langton, and recal the monks ; and, in 
case of non-compliance, to lay the kingdom under an 
interdictf. 

The name of interdict frightened John, who knew 
how much he was hated. He offer4l. to comply, if 
he might be allowed to make a protestation of a sav- 
ving his dignity and prerogative ; but no salvo would 
be allowed* The interdict was published* Divine 
service ceased through the kingdom, except in a vf^ry 
few places, where some clergymen were found hon- 
est and bold enough to preach against the Pope^s pro- 
ceedings* John, in revenge, fleeced the clergy in a 
most horrible manner ; and, what is yet more surpris- 
ing, did not desist from oppressing the laity* JEfow- 
ever, as to the points in contest, he was not obstii^ate ; 
He offered more than once to submit ; but Innocent 
had more extensive views* There was no remission 
without he refunded to the churchmen every farthing 
he had extorted from them, a thing absolutely out of 
his power* Then followed, after successive delays 
<:alculated to shew that the holy father would give his 
undutiful son time to riepent, a sentence of excommu- 
nication by name, a bull absolving his subjects from 
tiieir oath of allegiance, and commanding all persons 
to avoid his company ; and, lastly, a sentence of depo- 
sition, and a grant of all his dominions to the king of 
France, who had been invited also by John's subjects, 

tKcnncfs histories. Hume. Carte, 
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whose patience had been by this time quite exhaust- 
ed with his tyranny, and the suspension of the per- 
formance of divine service. 

Philip was very ready to execute this sentence, and 
assembled a numerous army. Randulf was sent, as 
the \Pope's legate, to see the sentence of deposition 
put in execution ; but, in reality, with secret instruc- 
tions of a very different nature ; for it was by no 
means Innocent's intention to give England to 
France, but to subject it to himself. John, terrified 
with the exaggerated account of Philip's armament, 
and the disaffection of his subjects, submitted in 
every point before in contest, and in one new one, that 
no clergyman should be outlawed. But this was not 
suflicient to avert the danger from Philip, and his own 
disaffected barons. To make him sacred and invul- 
nerable, he became a vassal to the Pope, resigned his 
kingdom to him by a formal charter, and received it 
again as a favor, under homage, and a yearly rent of 
a thousand marks. 

In consideration of this submission, John was fa* 
vored in the point of indemnifying the clergy, which 
was what had so long retarded the accommodation. 
Innocent took the estimating this on himself, and hav- 
ing, got all he wanted for the See of Rome, forgot 
his former clients the clergy, and was very moderate 
with his new vassal. However, the interdict was not 
removed, nor the king absolved from his excommuni- 
cation, till Langton was put into possesion ; which 
when done, John was obliged to renew his homage, 
to swear to defend church and clergy against all their 
adversaries, and to make restitution ; and then he was 
absolved. But there was one curious addition to this 
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oath, which Langton, who was an Englishman, and a 
loyer of libertj, certainly inserted of his own head, 
that he should restore the laws of the Confessor : 
For Innocent would never, we may be well assured, 
have allowed such privileges to his vassals. Jolin, 
however, out of fear of PhiHp, being in a hurry to be 
absolved, made no objection ; and indeed he had no 
reason to doubt the Pope would absolve him from bis 
oath. But Langton and the nobles were resolved to 
keep him strictly to it. Soon after, while he was in. 
France, his regents summoned a parliament, wherein 
the king's, peace was proclaimed, and the laws of 
Henry the First were revived. These were those he 
had sworn to restore, being in truth the Confessor's, 
with a few additions and alterations by the Conqueror 
and Henry. 

John, however, went on in his old courses, being 
now sure of the Pope's protection, and indeed it was 
hard to charge him with a breach of Henry's charter, 
of which, though copies had been lodged in every 
cathedral and great abbey in England, yet so care- 
fully were they destroyed, that not one appeared. 
At length archbishop Langton furnished thtm with 
one, which had' escaped the general calamity ; and 
this the associated barons, who had determined to re- 
strain J<^n, and recover their liberties, made the ba- 
sis of their demands, and swore to demand, and if re- 
fused, to vindicate with the sword, at a meeting they, 
had at Edmundsbury under pretence of devotion. 
Accordingly, ikey waited on the king in a miUtaty 
dress, and made their demands ; but he, seeing they 
were only a party among the nobles, and not ima^n- 
ing the rest were of the same sentiments, not only re« 
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fused, but with haughtiness insisted they should re- 
nounce them, hy giving under their hands and seals, 
that they would never make the like demand on him 
or his successors* But his eyes were opened when 
he found scarce two or three of those that were with 
him would comply. He had recourse to procrastina- 
tion, and promised them satisfaction at the latter end 
of Easter. In the interim he exacted a new oath of 
allegiance from his subjects ; a feeble precaution ; 
for none refused it, or thought themselves precluded 
hy that act of duty from vindicating their rights in 
what manner they best might. To secure the clergy, 
he gave them a charter, confirming their immunities, 
and tke entire freedom of their elections ; and yet a 
great multitude continued zealous for the liberty of 
the subject against him ; but his main dependance 
waa on religion. To render his person sacred, he as- 
sumed the cross, as if he intended for the holy war, 
and implored the protection of his Holiness, to whom 
the discontented barons also represented the justice 
of their pretensions. Innocent, in appearance, re» 
ceived them favorably, advised them to represent 
their hardships in a decent and humble manner to the 
king, in which case he would interpose in favor of all 
their just and reasonable petitions ; but annulled 
their association, and forbad them to enter into any 
new one for the future. 

The barons, who sent to the Pope rather out of res- 
pect than any expectation of favor, proceeded in the 
method they began. They and their vassals assembled 
in array, in suqh numbers as to compose a formidable 
urmy ; and when they had particularly specified their 
demands, and were refused, they proceeded to attack 
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bim^ by reducing his castles. Against himself, as be- 
ing under the cross, they made no attempt. On this 
occasion, archbishop Langton,who was at the bottom 
of the whole confederacy, outwitted John; who, as 
they had disobeyed the Pope, was impatient to have 
them excommunicated, and this the Pope promised to 
do as soon as the fereign troops, which the king had 
brought over for his defence, had quitted the kingw 
dom ; but when they were gone, he broke his engage* 
ment, so that John, left defenceless, was obliged to ap- 
point four nobles to treat with the revolted lords ; 
and, upon conference, some points they had insisted 
on before being given up, the liberties of the nation 
were settled, as contained in the two charters o(Mag^ 
na Charta^ and Charta de Foresta f. 

The manner of obtainingthese charters and the right 
the pedple have to the liberties contained in them, 
have been the subject of much controversy between 
the favorers of arbitrary power and the assertors of 
freedom ; the one, contending that they were the 
fruits of rebellion, extorted by force and fraud, from 
a prince unable to resist, and therefore revocable by 
him or his successor$ ; and the others, that they were 
the ancient privileges of the nation, which John had, 
contrary to his coronation-oath, invaded, and which 
they therefore had a right to reclaim by arms. That 
they were obtained by force, is undoubted, and that 
John and many of his successors looked upon them, 
therefore, as of no vilidity, is as clear, even from the 
argument lord Coke brings for their great weight, 

t Blackstone's discourse concerning the history of the 
charters. Gurdon's hist, of Parliament. Hale, hist, com- 
mon law. ch. r. 
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their Wi&g confirmfid abcnre twenty timei by act of 
{NolhnMDt. To nrhat purpose so numy cottfirmadonsi 
if die a^fi kad not thought them invelid, and had not^ 
on oceeskte, bioke thfough them ; and were it as 
clear that they were not the ancient rights of the peo* 
jde^ it must be owned they were extorted by tebellion* 
Bui that they were no other than conirmatioQ8,a|»* 
p^HTs Very plainly from the short detjdl I have hereto^ 
fare giren of the constitution and spirit of the mon* 
ircfay of the Saxons, and aU other nolhem nations. 
' Ab to any new regulations introduced in them, as 
some diere are, they are only precautions far the bet* 
ter securing those liberties the people were before ea^ 
tided to, and it is a maxim of all laws, diat he who 
has a rts^ to a thing, hath a ri{^ to the means with^ 
4mt wliidi he cannot enjoy that thing* 

The friends, therefore, to abscdute power, sensible 
that the original consdtudon is against them, choose 
to look ao farther back than the Conquest. Then, 
say they, the Saxon government and laws were ex* 
tingoished, die English by the Conquest lost their 
rights, die foreigners had no title to Enj^ish liberties, 
and the Conqueror and his son Wiltiam acted as des- 
podc monarchs* Therefore, dieir succesors had the 
aame riglit, and it was treason to think of controling 
them* But how litde foundation there is for this 
doctrine, may appear from what I observed on th^ 
reign of the Conqueeon He claimed to be king on 
the same footing as his predecessors ; he confirmed 
the Saxou law, and cohsequendy both Saxons and 
foreigners, when settled in the kingdom, had a right 
to them. If he oppressed the English, that oppres-* 

aion did not extend to all ; and to those it did, it was 
2 e 
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not exercised as upon conqueFed-slaves, but as* upon 
revolted rebek. But, for argument sake, to aHow tluKk 
the English became slaves, and that the foreign iotds 
had no right to the &ULon privileges, both which are 
false, how came the king to be despotic sovereign over 
them i They were partly his own subjects, freemen, 
according to the feudal principles, who served him aa 
volunteers, for he had no right to command their seiv 
vice in England ; or volunteers froni other princes' 
dominions ; and to say that freemen and their posterity 
became slaves, because they are so kind as to conquer 
a kingdom for their leader, is a most extraordinary 
paradox. 

But William the Conqueror, in some instances, 
and his son in all, acted as despotic princes ; there- 
fore they had a right so to do. I answer^ the trium* 
virs proscribed hundreds of the best Romans, there- 
fore they had a right* It is as unsafe to argue from 
matter of fact to matter of right, as from matter of 
right to matter of fact. It is as absurd to say, Tar-^ 
quin ruled absolutely, therefore the Romans were 
rightfully his slaves, as to say the Romans had a rig^t 
to liberty under him, therefore they were. free. 

But it may be said, the people quietly submitted ; 
and new rights may be acquired, and new laws made, 
by the tacit consent of prince and people, as well as 
by express legislation. I allow it where the consent 
is undoubtedly voluntary, and bath continued uninter* 
rupted for a long space of time ; and how voluntary 
this submission was, we may judge from the terms 
they made with Henry the First, before they suffered 
him to mount the throne. Besides, there are some 
points of liber^, essential to human nature, that can- 
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not, either by express or t^cit laws, be given up, such 
as the natural right that ah inno<;ent man has to Us 
life, his personal liberty,, and the guidance of his ac- 
tions, provided they are lawful, when the public good 
doth not necessarily require a restrsdnt. In short, 
never was there 41 worse cause, or worse defended ; 
and this maxim was what influenced the conduct of 
the Stuarts, and precipitated that unhappy house to 
their ruin. • 

John, who entertained the same sentiments, had no 
resource to recover his lost rights, as he thought them ; 
butthe assistance of the Pope, and an army of foreign- 
ers. The first very cordially espoused his interest, 
fie was provoked that he, wbo had humbled kings, 
should be contKoled by petty lords, and that by these 
pAvileges he should be prevented from reaping that 
golden harvest he expected from England. He an- 
nulled the charters, commanded them to recede from 
them, and on their disobedience, excommunicated 
them, first in general, and then, by name. 

About the same time arrived an army of veteran 
foreigners that csune to assist John, who had, in imi- 
tation of the Conqueror, distributed to them the estates 
of the barons. With these and a few English lords, 
he took the field, and ravaged the country with a more 
than Turkish barbarity. The confederate barons saw 
the liberties they had contended fer annulled, their 
lives and estates in the most imminent danger, and, 
in a fit of despair, invited Lewis, prince of France, to 
the crown, who, bringing over an army, saved them 
from immediate destruction. However, this strength* 
ened John. It was not for any to stand neuter. Few 
chose to embark in an excommumcated party, and 
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Qumy, who tav alaveiy uiiaToidjiUB^ md ttotUnglift 
hut a choice of a master, prefeired theif coutttryliaii 
for a king to a foreigner. The loss of Ubercy^ now 
aeemed certain, which erer prevailed ; when tb^ 
haogfatiaess of Lewis, and his wsnt of confidence in 
the Eng^h noblengieii who joined him, concurring 
with the death of John, and the innooence of lus in* 
jhnt son, proyideotially pre«eryed the freedom of 
jEngland, 
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LECTURE XXXVIII. 



The minority qf Henry nL.,„EccleHia»tical grievances. ,,,Thc 
iU^fiefmng /iOft>er„„The canon law..„Confirmation ofMag-^ 
na Charta.,.^ commentary on Magna Charta^ in so Jar om 
it relatea to what now is law. 

JOHN left his minor son under the guardianship 
of the Earl of Pembroke, a nobleman of great abili* 
ties, and the strictest integrity. The first step he 
took for the benefit of his pupil, was the confirmation 
of the charters, and the next was a negotiation with 
the revolted lords, who began to be discontented with 
Ihe prince of France ; which succeeded so happily, 
that in a short time he brought them all over with 
very litde bloodshed, and Lewis was obliged to quit 
the kingdom* Peace being re-established, the regent 
appliedhimself with all diligence to restore the peace 
of the kingdom, and justice to her regular course : 
And had he lived long enough to form the conduct 
«ad principles of the young king, England never had 
« fisirer prospeci of happiness; but he soon dying, 
ttnd his successors being men of a different stamp, 
Mich principles were sown in the monarches mind, as, 
in the event, produced iutter fruit both to him and 
the whole kingdom. 

This reiga was as calamitous as the preceding one, 
smd^rotiker ttfore shameful ; and what added to the 



2S0 LECTURES ON THE 

misfortunei it lasted three times as long* As soon as 
Henry came of age, he revoked Magna Charta^ a& 
being an act of his nonage, soon after he confirmed 
it, then broke it, then confirmed it by oath, with a sol** 
emn excommunication of all that should infringe it ; 
then he obtsuned from the Pope a dispensation of his 
oath, and broke it agsdn. And thus he fluctuated for 
fifty years, according as his hopes or fears prevmled. 
However, in general, the charter was pretty well ob« 
served. The great point it was infringed in, was the 
levying money without the parliament, and in this he 
frequently prevailed, being assisted by his Lord Par- 
amount, the Pope. They joined in levying taxes^ 
and then divided the spoil between them. Indeed, 
their Holinesses had, upon each occasion, by much 
the greater share ; for they not only fleeced the cler- 
gy separately,, but drew vast sums from the king, on 
pretence of a foolish project of making his younger 
son king of Sicily ; all which they squandered on 
their private occasions. 

In this reign they introduced the practice of prori- 
sorship, against which so many acts of parliament 
have been made. It went on this maidm, That the 
Pope ifiias universal pastot of the church, and conser 
quently sole judge who should be his deputy in any 
particular place. The inference necessarily follow- 
ed, that the rights of patronage to livings, whether in 
a Bishop or lay patron, were, strictly speaking, no 
rights at sill, being such only where the Pope did not 
choose to interfere. But this privilege would have 
been of little significance, if they could act only^ in the 
racancy of a living ; for it would generally have 
been filled up befidre he could have notice. , BiUls of 
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provisorships were, therefore, invented. These were 
charters of the Pope, directed to the bishop, ac- 
quainting him, that he had provided for such a per- 
son, by appointing him to such a benefice, when it 
should become vacant, or the first benefice of such a 
value that should fall ; strictly forbidding the Bishop 
to admit any other person, upon any account whatso* 
ever. Sometimes the person provided for was not 
named ; but notice was to be given when the vacan* 
cy happened. In process of time a number of livings 
were resolved in the same bidl ; nay^ one went so 
far as to forbid any Hving that should fiidl, to be filled, 
tffl;die Pope had provided for three hundred persons* 
Such were the delightful consequences of John's 
homage, and of England becoming St. Peter's patri- 
mony ; so that die monkish historians tell us that 
Rome sheared all Europe ; but in England they flay- 
ed off the skm. An account was taken at one time 
of the value of English benefices possessed by Italian 
priests, non-residents, and it was found to exceed 
the ordinary revenue of the crown. All these bulls 
concluded with a non oi^tante^ that is, notwithsth»d- 
ing any laws, custom, privilege, right, or patronage, 
or any Aing else whatever ; and this hopeful prece- 
dent Henry the Third adopted in his charters, there- 
by, if he could not repeal, at least making ineffectual 
die laws of die land ^ and thus began the king's 
claiming a dispensing ptnver over the lawsf. 

In this meridian of the Pope's power was the can- 
on law introduced into England, and it soon began to 
usurp considerably on the civil courts ; insomuch 

t Sir Robert Atkins on the dispensing power. Bibii- 
otheca PoUtica. The general histories of England. 
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that, had not the common law judges exerted thcn^ 
selves to check the ecclesiastical court by prohibi* 
tions, which they did even in this reign, it wonU 
have gained the same ascendant that it has in thtt 
Pope's territory. * 

The latter end of this reign was filkd with a sue* 
cession of troubles, occasioned by the repeated 
breaches of the charters, and fomented by-ihe asa* 
bition of some of the great nobles ; however, in the 
end, the king prevailed, by the assistance of his sdn i 
but it was fbund expedient, even in the midat of vie 
tory, in order to prevent fotnre ODnvuiBidns, to titab^ 
lish the liberties of England, b^confirnain^' J%te 
Charta ; and they {laive ever since stood their grQim£ 
I shall therefore proceed briefly to speik to Jifc^nd 
Charta J add ta so doing dallomit almost ril that re« 
lates to the feudal tenures, wbkh makba the gmicaC 
part of it, and confitie tmysdf to thatwfaiok now la 
law. 

The first chapter of Magna Charta^ a» confirmed iq 
the ^th year Af Henry, which is that now in forot; 
and differa from that of Jofati in some dnrissiona, ocm* 
cemed ^e freedom of the churcln in which was pnn«> 
cipaily* included the freedom of elect&o^s to biabop 
ricks, which, since the reformation, has been taktsn 
away* I shall, therefore, proceed tw those that con* 
cem the laity ; the five next are feudha, and the sev*- 
enth is concerning widows. It fir^ gives them free 
liberty to marry or not ; whereas^ before, such as 
were called the iing^s wdows^ that is, those wha 
held lands, or whose husbands held lands of the king, 
had been obliged to pay for license to marry if they 
had a mind, or wCre distrained to marry, if they had 
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no mind, which it is unnecessaiy to say was a griev« 
ous opprespioii. It restndas ^lie taking any thing 
homk the widow for her dower, or for her ovm land, 
wlUch her husbuid had held in her right. It provides 
for her quarantine^ that is, gives her leave to stay for- 
ty days in her husband's house, unless she had a 
dower assigned to her before, and within that time 
orders the third part of her husband's land to be as- 
signed her by the heir, as her dower ; and that, in the 
interim, she should have reasonable estoversf. 

The next is in favor of the king^s debtors^ and 
their securities. By the old law, die king's profit 
wa^' so highly feVored, that he could, to satisfy his 
debt, seize the chattels or extend,, that is, to take the 
profits of the real estate of his debtor, at his pleas- 
ure ; or he nught, in the first instance, come on the 
security, without attacking the principal debtor. For 
remedy hereof, it forbids the king, or any of his offi- 
cers, seizing die land, while the debtor's personal 
chattels are sufficient. It forbids, also, the distrain- 
ing the securities, while the debtor's chattels were 
sufficient* If they were not, the king had the option 
ehher to seize the land of the debtor, or distrain the 
aecundes ; and if the latter was done, it provides that 
the securities should have the land, until they are re- 
imbursed. Immediately after this,' in king John's 
chairter, followed the law phohibiting the king from 
levjring any taOiage or tax on the socage tenaQts,or on 
borott^, without assent of parliament, which is 
here omitted ; and this king and his son Edward as- 
serted and exercised the right ; but the last was at 
length obliged to give it up, in the fomous statute de 
ttMtgio nm concedendo^ and not till then were these 
tRuffhead> vol. 1. 2d 
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rank8*of the people entirely emancipated. This omiS* 
sion for a time rendered illusory the iicxt, the nindi 
chapter, which provides that the city of London and * 
all the other cities, boroughs, and ports, should enjoy 
all their ancient liberties and customs; for these would 
be of little use whilst arbitrary taxation remained. 
The tenth is ia affirmance of the common law, that 
no person should be distrained for more rent or servi* 
ces than he owed out of the land. If he was, he had 
a double remedy, either by a suit in replevin^ or by 
the writ called tie injuste vexes. The next is for fix- 
ing the Court of Common Pleas, of which I spoke al- 
ready. The twelfth was for the ease of the people, 
by taking assizes in the country. But those actions 
are out of use now. The thirteenth is concerning as- 
sizes too. I has(en therefore to the fourteenth that 
treats of amerciaments* 

Amerciaments come from the word mercy ^ and are 
so called from the words in the record, sit in miseri" 
cordia profalso clamore «wo,and were properly, though 
the word hath been since extended, what a plaintiff 
or defendant that had troubled the king's courts 
should pay by way of punishment for n^iauntaining an 
unjust suit ; whereas jfne^, to which they bear a re- 
semblance, and with which they have sometimes been 
confounded, were for offences, and assessed by the 
court ; as were amerciaments also sometimes, and 
very grievously, though entirely against law. This 
act restores the common law^ ; orders the mnercia- 
mentstobe proportioned to the nature of the case, 
and also, in regard to the man's circumstances, so 
that he should not be ruined thereby ; that no free- 
holder should be amerced in so heavy a manner as to 
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itntroy his freehold ; no' merchant, his merchandize ; 
no villain his carts, whereby he would be unable to do 
bis lord's services ; no ecclesiastic according to the 
value of his benefice, but only according to his lay 
property. And that this might be constant observ- 
ed, the amerciaments were to be asserted, or settled 
by die man's peers* It may be asked, what remedy 
had the man, who was too severely amerced by his 
peers ? On this act was grounded the writ of moder* 
ata miserkordia^ whereby this amerciament may be 
tried by another jury, and moderated. 

The fifteenth provides, that none should be dis* 
trained to repair bridges, or landing places, but who 
are bound by their tenures or custom. The six- 
teenth for the free navigation in rivers, and unload- 
ing of goods. The seventeenth takes away the power 
of trying pleas of the crown from sheriffs, constables 
and coroners, and other inferior officers ; a very ne- 
cessmy law, upon account of the great value of the 
life of an individual, especially as Aone but the king's 
courts could give the benefit of clergy. However, 
sheriffs and coroners can take indictments ; for that 
is not trying^ but bringing the matter into a method 
of trial* The eighteenth concerns debts due to the 
king where his debtor is dead. By this law, the first 
duty of executors is to pay die debts of the deceased ; 
those of the highest nature, not as to value^ but in 
^uaStyf in the first place, then the lower ones : and 
if the effects were notsufiicient, it was in their option 
to pay one creditor of the same nature without anoth- 
er, 80 that they observed the rule of not paying die 
lower debtor before the higher. But the king, be his 
debts of what nature they would, by his prerogative. 
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had the preference of all creditors^ ud by eoloiur here* 
of his officers often seized and embezzled the eflfocti 
of the deceased, to the prejadice of other creditort 
and legatees. This orders the sheriff to attach and 
ydue the goods by a jury of twelve men, to the value 
of the debt, which were to remain unremoved^tiU the 
king was paid ; and then the whole, or, if not, the 
overplus, to be restored to the executors^ The two 
next are feudal. The twenty*firat relates to purvey* 
orship, which has been abolished* 

The twenty-second relates to the king's right to 
the lands of felons. On which there is something 
ciurious to be observed* By attunder of felony, the 
goods and chattds of the felon are forfeited to the 
king, and the land to the lord from whom they were 
holdeo ; but in case of treason, both were forfeited 
IP the king. Such was the feudallawj butby thelaw 
.of England, ia order to deter persons from commit, 
ting felony, nnd to make the lords more careful what 
hind of tenants they chose, the king had an interest 
in the land of felons ; not for his own benefit indeed, 
but for the terrifynig by example. He had a right 
tD commit waste in them, to cut down the trees, to 
demoBah &e houses and improvements, and to plow 
lip the meadows t and for thi^ purpose he was allow* 
9d,by common law, a year and a day* To prevent 
Ihis destruction, the lords, to whom the hnd escheats 
^ freqiiendy, by a fine, bought off the kings right of 
waste } but if they did not, hb ofieem would take the 
profits for the time, and then hold it longer, tUl they 
had committed the waste. This act prohibits the 
retaining the land longer than a year and a day, and 
#BQ£t| thjki then it should ll^e restoi«d to the lord. 
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This new law was certainly intended for the pid>lic 
good^ to prevent this malicious wasting, which the 
king's officers would be sure to commit, if they were 
not properly, as they Aoug^t, considered ; and to 
give the king, in lieu of the waste that he had a rig^t 
to make a lawful profit, which Us officers had un- 
lawfully, to their own use, we may be sure, extorted 
bsfore* It gives the custody of die lands for that 
time, and conseqnendy the profits. But observe <be 
consequence* 

Ths king now had the custody, as also the profits, by 
a legal title for a year and a day, unless the lord pleas- 
ed to compound with Urn, and so entitle himself to 
die immediate poasesnon. But this did not satisfy 
the greediness of the officers of the crown* It was 
ea^ to gadier the profits until very near the time the 
kihg^s rig^t expired, and then, for a wedc or fort-i 
ni|^ before it was out they had it in their power to 
commit waste enough, if the lord, who was entitled 
by the esdieat, did not buy them out* This waa cer- 
tainly against tiie spirit of the law whereof we are 
speaking, which was intended to give the king a real 
profit, instead i^ a right deatructive to the community 
in general ; but the waate was not prohibited express- 
ly, and diis was pretext enough for these officeta to 
exact comporition for not doii^ it s within the year* 
It aras accordingly claimed and paid, and accounted 
for as due to the kmg, on that old maxim, that gmo* 
ral laws do not change the prerogative royal, but by 
express words. This waa tiie doctrine and practice 
in the courts of the third Henry, and convenient 
. enough for him who was always indigent. But what 
was the opinion of the lawyers of that age, we may 
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Icam from Bracton, Britton, and the author of 
Fleta ; the first of which wrote in the latter end oC 
this reign, and the other two in the reign following.^ 
Bracton says expressly, that ^^ the kbg's power ovtr the 
^ lands of felons convicted^was because he had aright 
^^ to throw down the bmldings, unroot the gardens^ 
^ and plow up the meadows; but because such tlungs' 
H turned to the great damage of the l(»*ds, it was 
^ provided, for common utility, that such houses, gar* 
^^ dens, and meadows, should remain, and that thfr 
^^ king for this should have the advantage of the 
^^ wholb land for a year and a day, and so every tlung 
^^ should return entire to the lord* Then he goes 
^^ on, but now both is demanded, namely, a fine far 
^^ the term, likewise for the waste, nor do I see the 
^ reason wfay^.^' Thus far Bracton. Britton says, 
speaking in the person of die king, of felons, for in 
that manner his book is written, ^^ Their moveables 
^are ours; their heirs are disinherited ; and we 
^^ will have their tenements, of whatsoever holden^ 
^^ for a year and a day, so that they shall remain in 
^ our hands that year and day, and that we shall not 
" cause to perish the tenemtots, nor hurt the woods, 
^^ nor plow the meadows, as hath been accustomed 
in time past}*" Fleta talks in the same strain, in 
commenting on this law of Magna Charta^ which he 
expressly quotes, that, as a mark of brand on felony, 
it had been anciently provided that the houses should 
be thrown down, and so goes on to enumerate the 
other species of waste, which I need not here repeal, 

• Lib. 3. p. 129. ISr. 
t Chap. 5. 
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19 I hare mentioned ifiem already^ ; and then he sayB 
^^ because by such doings great damage would accrue 
^^ to the lords of the fiefs ; for common utility it was 
^^ provided, that such hardships and severities should 
^^ cease ; and that the king, in consideration thereof, 
^* should, for a year and a day, enjoy the commodity 
** of the whole land ; after which term it should re- 
*' turn to the lords of the propriety entirely, without 
** waste or destructionf." The Mirror^ another an- 
cient law-book, joins with these ; and this book, 
which was written in the same reign of Edward the 
First, or, at the latest, in that of his son, says, ^^ the 
** point of felons lands being held for the year is dis- 
*' used ; for by that, the king ought not to have but 
^ the waste by right, or the year, in name (that is, in 
^^ nature) of a fine ; to save the fief from estrepement 
^^ (that is, waste) the ministers of the king take both 
^^ the one and the other^." A melancholly consid- 
eration, that, under his name, and in pretence of his 
profit, though not really to his advantage, such a law 
should, for their own profit, be eluded by his minis- 
ters ; as by these testimonies, one cotemporary, and 
the rest immediately subsequent, we are informed it 
was contrary to the intention of this chapter of Mag^ 
na Charta ; but the practice prevailed for a longtime 
after. I shall conclude this lecture with the words 
of Lord Coke on this chapter of Magna Charta^ 
** Out of these old books you may observe, that 
** when any thing is given to the king, in lieu or satis- 
*' faction of an ancient right of his crorvn^vrhtn once 
*^ he is in possession of the new recompence, and the 
^< same in charge, his officers and ministers will ma- 
tLib. l.cp. 29. *Cap5, 
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^^ ny times demand the old als^, which may tom to 
^^ great prejudice, if it be not duly and diacreeAy 
" preventedf.'^ 
1 3 Inst. p. 3r. 
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LECTURE XXXIX. 



C&ntinuaHon of the commentary on Migna Charta. 

THE twenty-third chapter of Magna Charta pro- 
hibit8/?«A taeir^9 in rivers, which are great annoyances 
to navigation, and the free liberty of fishing ; and 
which have stood their ground in spite of all the laws 
that can be made against them. The next relates to 
the inferior courts of Lords of Manors, and to writs 
of Prttcipe in capite ; which having gone into disuse, 
with the feudal tenures, I shall pass them oven The 
twenty-fifth orders, that measures and weights should 
be one and the same through the whole kingdom ; 
witness the difference between Troy weight and Av- 
erdupois ; the wine gallon and ale gallon. Estab- 
lished customs, which of necessity must come into 
daily practice, are hard to be rooted out by positive 
laws ; and indeed it is more prudent to let them con- 
tinue. For the confusion that such an alteration of 
things in daily or hourly practice would occasion, 
would be more detrimental, for a considerable time at 
least, than the uniformity intended to be introduced 
vrould be attended with advantage f . 

The twenty-sixth is concerning the writ De odio et 
atioy that is, of hatred and malice ; which, though not 
abolished, hath long since been antiquated ; but, as 

t % Inst. 38. 41. Barrington on the Statutes, p. 1^. 16. 
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it was an ancient provision for restoring the liberty of 
the subject, I shall take some notice of it. It was a 
maxim of the common law, that no man imprisoned 
for any offence, which, if proved, would touch his life 
or members, could be bailed out but by the^supreme 
criminal court, the King's Bench ; which, upon dan- 
ger of death, or such other special causes as appeared 
suflScient to them, had that power. Hence, in those 
unsettled and oppressive times, it became a practice 
for malicious persons to have a man clapped up in 
prison for a capital offence, without either indictment 
or appeal brought against him ; and there he was of 
necessity to lie, until the justice in eyre came into the 
county to deliver the gaols, which regularly was but 
once in^seven years ; to avoid this hardship, the writ 
we are now speaking of was invented, and issued out 
from time to time, as occasion required, out of the 
Chancery. Besides, by this chapter of Magna Charta^ 
it is ordered to be granted without any purchase or re* 
ward ; whereas, before, all the original writs were 
purchased at the price the chancellor pleased to set on 
them, which was a grievous oppression. It ordered 
the sheriff to make inquisition in the county court, by 
the oath of a jury, whether the imprisonment proceed- 
ed "from, malice or not. . If they found it did, upon 
its return, the person acctised had a right to a writ, 
ordering the sheriff to bail him by twelve manucafi- 
torSy or securities. But this was only where there 
was no indictment, or appeal ; for these were accusa- 
tions of record, and therefore the finding the charge 
malicious in the county court, which was no court of 
record, could not avail against them. This writ has 
gone into disuse, since justices of gaol-delivery have 
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contHiued to go into every county twice a year ; a 
proceedings which has evidently superseded the ne- 
cessity of it t- 

The twenty-seventh chapter restrains the unjust 
practice in the king, of arrogating to himself the 
wardship of his socage or burgage tenants, where they, 
held lands by military service from others, his sub- 
jects. The whole military system hath since been 
dissolved by act of parliament, and therefore it will 
be unnecessary for me to explain or enlarge upon the 
nature of the mischief complained of in this chapter. 
The next forbids any judge or officer of the king to 
oblige a man to wage his iaWj that is, swear to his in- 
nocence, except in a cause where a suit was instituted 
against him ; but wager ofknvy being now totally fal- 
len into disuse, I hasten to the twenty-ninth chapter, 
the corner-stone of the English liberties, made in af- 
firmance of the old common law J. 

By the bare reading of this chapter, we may learn 
the extravagances of John's reign, which it was in- 
tended to redress. It consists of two parts. The 
first runs thus : Nullus liber homo capiatur^ vel im* 
prisonetur^ aut disseisetur^ de liber o tenemento suOy 
vel libertatibus vel liberis consuetudinibus suis^aut utla* 
getur aut exuletur^ aut aliquo modo destruatur^ nee SU" 
per eum mittimus^ nisi per legale judicium parium su*' 
orum^ vel per legem terra* First, then, to see to 
whom this act extends : the words liber homo^ in an- 
cient acts of parliament, is in general, rightly constru- 
ed yr^^Ao/^er^, and so it means here, in the second 
t Mirror, cap. 5. sect. 2.' Glanvil,lib. 14. cap. 3. Brac- 
ton, lib. 3. p. 121. Fleta,lib. Leap. 23. 
% 2 Inst. p. 43. 45. 
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branch which prohibits disseisins ; for notie but a 
freeholder is capable of being desseised, no others 
being said to have a seisin of land. But it must not 
throughout the whole of this act, be confined to this 
limited sense* The first branch speaks of the re- 
straint of liberty ; the third, of unjust oUliawrie$ ^ 
the fourth, of unjust banishment ; the fifdi, of any 
kind of destruction, or wrongs ; which, offered to an 
innocent person, are against the natural rights of 
mankind, and therefore, the remedy must extend to 
all : and so it hath always been understood ; for 
women are included in it, and so are villeins, for 
they are free men against all but their lord. 

Let us next consider the end of this part, which is 
an exception running through the whole ; nisi per le* 
gale judicium parium suorunij vel per legem terra.*.* 
That is, by the common law, which doth not, in all 
these cases require a trial by peers ; a thing indeed 
impossible, where the party doth not appear; in 
which case there is a necessity of proceeding to judg- 
ment another way* Coke observes, the words legale 
judicium parium suorum include the trial both of lords 
and commons, the finding of the latter being upon 
oath, and called Veredictum^ and in which all must be 
imanimous ; wherein it differs from the trial of lords, 
for they find not upon oath, but upon honor j and it 
is not necessary that all should agree, the majority^ 
provided that majority consists of twelve, being suf- 
ficient.* 

Upon this a question may be put, who arc the 
peers of a woman of quality ? If she be noble by 
Wood, that is, a peeress, (for I speak not of the no* 
* 3. Institut. p. 48. 49» 
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bility by courtesy, which is merely nominal) thete is 
tto doubt but the barons and other noblemen ; if she 
be ennobled by marrying a peer, she becomes in law 
one person with her husband, and -therefore must 
have the same peers with him, which right continues 
after her husband's death, unless she mairies a com- 
moner ; for then, being one person with him, she be« 
comes a commoner ; whereas a peeress, in her own 
right, marrying a commoner, forfeits not her dignity, 
though she becomes one person with him* She was 
not ennobled by her own act, and therefore, by no 
act of her own can destroy that nobility she has by 
the gift of God, or the king, by means of her blood, 
which she cannot alter. 

Two exceptions, however, there are to the rule 
of every Englishman's being tried for offences by his 
peers ; but neither of them against the purport of this 
statute. First the statute speaks in the disjunctive, 
per legale judicium parium suLorum^ aut per legem ter^ 
ras : now the lex terras^ the common law, in the uni- 
versal practice of it, allows these exceptions ; nor will 
they be found to be against the letter ; for the words 
are nee ^uper eum ibimus^ nee super eum mitt emus j 
speaking in the person of the king ; which shews 
that it is meant of the accusation or other suit of the 
king. Now these exceptions are not at his suit.... 
One of these exceptions I mentioned in a former lec- 
ture. It is where a commoner is impeached by the 
commons in parliament ; and the reason I then gave, 
is, I think, plain and satisfactory, that every jury that 
could be summoned is supposed a party to the charge 
brought by their representatives, and therefore, as» 
the man is accused as an enemy to the king by th^ 
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body of the people, that there may not be a failure of 
justice, the lords, as the only indifferent persons, must 
be the judges. 

The other exception may seem more extraordi* 
nary. It is that a lord of parliament appealed, that is, 
accused of a crime by a private person, not for the 
satisfaction of public justice, but of his own private 
wrong, shall not be tried by his peers, but by a jury 
of commoners. When this law was introduced, the 
lords were few in number, immensely rich and pow- 
erful, linked together frequently by alliances, almost 
always by factions* In this towering situation, they 
looked down on the lower ranks with disdain ; fre* 
quently injured and oppressed them ; and little pros- 
pect would the poor commoner have of redress, were 
the criminal to be tried by those of his own rank, 
several of them his relations, most of them liable to 
be suspected of the same offences ; especially, as the 
law will not allow a lord to be challenged. Neither 
did the lord run any extraordinary risk of being un- 
justly condemned. The lower rank of people in all 
countries and ages have been used to look with res- 
pect on persons possessed of great wealth and power, 
invested with titles of honor, and dignified by blood 
of an ancient descent. But, in those military ages, 
such veneration was highly increased by that valor 
and personal bravery, which distinguished every one 
of the nobility, and than which no virtue is more apt 
to captivate, in general, the hearts of mankind. Be- 
sides, that the lord had his advantage of challenging 
suspected jurors ; whereas, if tried by his peers, he 
had not such privilege of exception, though they were 
ever so notoriously his enemies. Every commoner 
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almost, how great soever, was, in those days, under 
the influence of some one or other of the lords, and 
there could be little doubt but that influence would 
be exerted, and successfully too, unless the guilt was 
too clear and evident. 

It may here be asked, When a civil suit is depend- 
ing between a lord and a commoner, how the issue is 
to be tried, whether by the lords alone, or by com- 
moners only, or by a jury composed of an equal num- 
ber of each ; in the same manner, as, when an alien 
is tried, it is by a jury half natives, half aliens ? 
The answer is, it shall be tried by a jury of common- 
ers ; only, on account of the dignity of the lord, there 
must be a knight on the jury. I need not enlarge on 
the reason, as it is the same with the former, the les- 
ser danger of partiality. 

I now come to the other part of the disjunctive, 
cut per kgem terra: ; and it will be necessary to point 
out in general (for to descend into particulars, would 
carry mc a great deal too far) the principal cases, 
where this iex terra supersedes the trial per pares,... 
First, then, if a man accused of a crime pleads guilty, 
so that there is no doubt of the fact, it would be an 
absurd and useless delay to summon a jury, to find 
what is already admitted : accordingly, by the lex ter* 
ras judgment is given on the confession. So in a civil 
action, if the defendant confesses the action, or if he 
appears, and afterwards, when he should defend him- 
self, makes default, and will not plead (which case 
is equivalent to confession) no jury is requisite..., 
Sb, if both parties plead all the matters material in 
the case, and a demurrer is joined, that is, the facts 
agreed on both sides, and only the matter of right. 
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depending on facts already allowed, in contest, the 
judges shall tr}' by demurrer, and give judgment ac- 
cording to iaw without a jury. The general rule is, 
that the jury shall try Jizcts, and the judges the law ; 
for it would carry a face of absurdity to expect from 
a common, or indeed, from any jury, a decision of a 
point of law that is controverted between the lawyers 
of the plaintiff and defendant, who have made that 
science their particular study* Besides, as the law 
inflicts so heavy a punishment on jurors who give a 
false verdict, it would be the utmost cruelty to force 
men unpractised in law to run such a hazard, where 
it must be supposed an equal chance, at least, they 
may mistake* The same dangers that the jurors 
would run by mistaking the law, hath, in points com- 
plicated both of law and fact, introduced special 
verdicts^ that is, the finding of all the facts by the jury, 
and the leaving the matter of right to be judged by 
the court, who best know the law : but this by way 
of digression* 

All the proceedings of courts to bring causes to a 
hearing previous to the empannelling a jury, and the 
carrying judgments into execution, are per legem ter* 
r«, or, as my Lord Coke expresses it,the due process 
of the law is lex terrce. The inflicting of punishment 
by the discretion of courts for all contempts of their 
authority, without the intervention of a jury, is also, 
I think part of the lex terrce^ and founded in the ne- 
cessity of enforcing due respect and obedience to 
courts of justice, and supporting their due dignity. 
The outlawing a person who absconds, and cannot be 
found, so as to oblige him to answer a charge against 
him, whether civil or criminal, is one of these proceed-* 
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iiigs p& kgem terrw widiout a jury ; of which, as I 
kave flow occasion, it will not be anuss to give a short 
account, as it is in dailj practice ^. 

By tiie very a&cie&t kw of England, the conse» 
ipieace of outlawry was very trodblesome* Not only 
a aeixure of i1m person, lands and goods, was lawful, 
Inst he WIS looked upon, not, merely, as one out of 
Am protectton of the law, but also as a public enemy ; 
Tor whoever met him had a right to slay him. This 
baifaarous law undoubtedly proceeded hence, that no 
pemon was then ever oudawed but for a felony ; that 
is, a crime whose punishment was death ; but it was 
ft inost absurd Aing to allow eveiy private pers<m to 
execute the oiender, who by refusing to answer has 
ecmfessed Mamlf guihy : and the absurdity became 
snore glaring, when, about Henry the Thini^s tinse, 
pvoeess of outlawry began to b^ extended to all tres* 
passes committed 9iet armh^ iHien die consequences 
were so dreadfiiL Such extension aeenia surprising ; 
ytt &e turfa«dent condition of the times will, in lome 
'iibeaaure, account for it $ when, under pretence of 
donaant tides, forcible poasessi<»s, not widiout fre- 
'quent Uoodshed and murders, were daily taken by 
^e adherents of the king or barons, as their respec* 
tive parties prevailed* But when the times grew 
pemceable, diis bloo4y maxim wore out, and in the 
beginningof Edward the Third's reign, it was resolv- 
ed by all the judges, that the putting any man to 
death, except by the sheriff, and even by him without 
due warrant in law,however outlawed and convictjed, 
was murder ; and since the forementtoned times, 
as the number of people increased, and the opportu- 

*i:. Institut.p.5l. 

2 r . 
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nities of conceafanent and absconding along widi thent, 
it hat been found necessary to grant the process of 
outlawry in many civil actions. 

I shall. briefly point out the proceedings therein^ to 
shew the abundant care die law of England takes, on 
the one hand, to do justice to the plaintiff, tf the de« 
fendant absconds, and will not appear \ and, on tiie 
otiier, that the defendant may have all possible oppor* 
tunity of notice before the outiawry be pronounced 
against hinu First, there issue three writs succes« 
aively, to take the body of the defendant, if found in 
his bailywick or county, and to bring htm to answer. 
The first is called a capias y from that mandatory word 
in the writ. When the sheriff cannot find him in his 
bailywick, he returns a non est inventus on the back 
of the writ, on which tiiere issues a second ca^io^, 
called an aliasj from its reciting tiiat a&», or before 
this, the like writ had issued. On the same return 
of non est iventus to this (for if upon any of the pro- 
ceases the defendant is taken, or comes voluntarily in, 
so as to answer, the end is obtained, and no further 
I»t>ceedings to outlawry go on) the third writ issues 
called a phiries^ because it recites the sheriff had 
been pbiriesy that is, twice before, ccunmanded to 
take him. The sending these three writs, one after 
the other, in order to bring in the party is, I pre- 
sume (as, undoubtedly many of the ancient practices 
in our courts of law are) borrowed from the civil law ; 
for by that law they issued three citations, at the dis- 
tance of ten days,one after another, to call in the par- 
ty to answer* 

But as, upon a return of u non est inventus on the 
third capias^ the^personal apprehending the defendant 
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may we& be despured of, the law proceeds anotl^er 

way ; m order, if possible, to givehim notice, that isi 

by issuing the'Writ of exigent, so called from the lat* 

in word eoeigereyto require^ or call upon* This writ 

commands the sheriiF to call the defendant in his 

cpuh^-court, where all the persona of the county are 

supposed to luKve business, or at least i^me that can 

infimii him might have* The words are, We com* 

mand you that you cauae such a one to he requiredfrom 

county'^ourt to county<ourt^ until according to the 

knv and custom of our reahn^ he be outlawed if he doth 

n^t appear. And if he do appear^ him^ to take, and 

oafekf keep^ and 80 forth. Now the. law and custoiA 

of the realm requires, in this case, that the piiarty 

should be called on five different county^ourtdays^ 

one after another, before he can be.Qutlawed ; and 

these courtsr being held atthe distance of four i^eeksi 

from each other, die interval amounts to siicteen weeks 

besides the time of the . diree . pre vioua capiat ; a 

time so iabundandy ^sufficient, as it is scarce to be pre* 

sumed pos«ble a person living in the cotinty.dioiild 

not have ncydcei; and consequently, on: his not sqvf 

pearing in thefiMi court, the coroneri of the (Coumtj^^ 

whose duty it 1s^ give judgement ofioudawiy against 

him. •; •;•. •<-- -- - "'•'■- . 

Such is the care the common law takes, toprevent 
outlawries by surprize. But the act of the thirty- 
first of Elizabeth in England, enacted here in the 
eleventh of James, had superadded another caution, 
namely, three publick proclamations* The reason o{ 
this superadded caution was, I presume, on account 
of the dwindling of the business in the county-courts, 
and, in consequence, their being not so weD attended. 
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Thk writ^ c i mmm ding the shariff to iiiillB»|>tcidbii»» 
tioD, ittuts With the emgemiy Jmd recites it» and the 
cmue for vfakh the proceeding to an oatimwry if, and 
dmcta him to proclaim the pany three sereral dajs } 
first in the coim^«-coart^ secondly at ihe quarten^QSii 
sioas^ acomrt of more resoit, aind lastly on a Sunday 
immediatdy alter divine service, at die moiit usual' 
door of the church of the parish, where tho person 
dwelt at the time die«9ci^fmrissiied ; orifnochmxh, 
in the churdvyard of the parish ; or if no parish^ afc 
thfeneirest church | and all oudawriea in peivoml 
^kotioiis, where dieso adtemnitie* are ipt tbsanredt 
aaedttdailed void. 

* I faave been the more particular on this head^ to 
Aaw the abumlant onre the law l|as taken in diesO(. 
proceedings, aad^tb vindicate it from Ae common 
ookaplaint, of ondawries fating obtained slirreptitaous-^ 
Iff Kid without noticOiT I am aensiUe such C09s<^ 
plaint are geMsaHy widioitt Ssundatiott ; but jf in 
any case they arc jiut, thn findt is not in the Uw, hut 
ihasoii,inthelawsndt being dudtp eatoeufced i and if 
wpfaj^tooomplaiiiofdiebestlaws, until they be ^ 
a^ oases ptferfecdyssid uprightly* ettcuted. Wo dial) 
never cease compkiningwfaiUilmiMiktiaturoia what 
}t is, weak and corruptf • 
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LECTURE XL. 



Continuation of the commentary on Magna Charta. 

HAVING mentioned the several kinds of proceed- 
H*g to judgment without the intervention of juries^ 
practised by the courts of common law, and authorised 
undfer the words of the statute, per legem terra^ it 
vfll be proper, before I quit this head, to say some* 
thing of other kinds of courts which do not admit 
iim method of trial ; which, yet, have been received, 
and allowed authority in England ; and whose pro- 
ceedings, however different from those of the corn- 
mon law, are justified by the same words, per legem 
UrrWj These are the courts eceksiaiftical^' maritime^ 
9Xid miUtary* 

If we trace back the ongin of ecclesiastical juris* 
dictions, we shall find its source in that advice of St* 
Paul, who reproves the new christians for scandalise 
ing tl^eir profession, by carrying on law-4uits against 
each otfier before heathen judges, and recommends 
their leaving all matters in dispute between them to 
die decision of the Eecleaim^ or the congregation of 
the futhfol. In die fervor of the zeal of these tisies 
dtes council was soon followed as a law^ Tb^ hea* 
then tribunids scarce ever heard of any of their eon* 
troversiea. They were all eahied (»efere die bishops 
who, wkh his clergy, presided in die congregation % 
and who, from die deferenee die liuty prid them, bei 
came at lengdi die sole judges, as, in after apa, the 
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bishop bocaune sole judge, to the exclusion of his cler- 
gy. These judges, however, being, properly speaL- 
ing, only arbitrators^ had no coercive power to en- 
force their judgments. They were obliged, there- 
fore, to make use of that only means they had of bring- 
ing the refractory to submission, namely, excluding 
them from the rights of the church, and warning othr 
er Christians against their company, and indeed, it 
was an effectual one ; for what could a Christian, 
4espised and abhorred by the heathen, and shut out 
from the commerce of his brethren, do, but submit I 
Besides, if he was really a Christian, this proceeding 
seems founded on the words of the Aposde, '^ He 
*^ that will not hesur the ecclesia^ the congregation, let 
** him be unto thee as an heathen *•" 

Thus was excommunication the only process in the 
primitive church to enforce obedience, as it is in ec- 
clesiastical courts at this day ; though, considering 
the many petty and trifling occasions on which they 
are, of necessity, obliged to have recourse to these 
iurms,having no other, and the many temporal incon- 
veniencies it may be attended with, it has been .the 
opinion of many wise and learned, as well as of many 
pious men, that it would not be unworthy the atten- 
tion of the legislature to devise some other coercive 
means for the punishment of contempts, and to res- 
train excommunication to extraordinary offences onIy« 
Though, if we consider that the jealousy which the 
temporal courts, and the laity in general,8o justly con-> 
ceived of these judicatures in the time of popery, hath 
not even yet entirely subsided, there is little' prospect 
that this or any other regulation to amend their pro« 

* Father Paul, of beneficiary matters. 
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ctediing», and others they do want, will be attempted. 

When the empire became Christian, these courts 
and their authority^were fully established in the minds 
of the people. However, that the temporal courts 
inight not be stripped of their jurisdiction,and church- 
men become the sole judges, a distinction was made 
between matters of spiritual and temporal cogni- 
zance ; not but several matters, originally and natu- 
rally temporal, were allowed, by the grants of the cm* 
perors, to the ecclesiastical jurisdiction ; and even, of 
such as were not allowed them, they might take cog- 
nizance, if bodi the parties agreed thereto. This was 
called proroguing the jurisdiction, that is, extending, 
by the consent of the litigants, its power to matters 
that do not properly belong to it. A practice our 
law has most justly rejected : for it would introduce 
confusion, and a perpetual clashing of courts, if it 
was in the power of the private persons to break 
down the fences that the constitution has so wisely 
erected to keep every judicature within its strict 
bounds* And indeed this practice was one of the 
great engines the churchmen made use of, in their 
p-and sdieme of swallowing up all temporal jurisdic- 
tion and power. The method of trial in these courts 
was by the depositions of witnesses ; and upon them 
the judge determined both the law and the fact. 

Trials by jury were entirely unknown to the Ro- 
mans, though indeed their centumviral courts in the 
early times, bor^e some resemblance to them ; and 
even when the northern nations, who were the iiitio- 
ducers of the trial /r^r/iar^^, became Christians, the 
ecclesiastical coiurts on the continent proceeded in 
thfcir old manner^ But in Snglandi during the times 
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of the Saxons, both spiritual and temporal courta, 
though dieir jbusiness was distinct, sat together, and 
mutually assisted each other, as I observed under die 
Conqueror's reign. But whether the matter of fact 
in ecclesiastical causes was then tried by a jury, I will 
not pretend to affirm, though, from the peculiar fondi* 
ness the Saxons had, above the other northern luu 
tions, for that method of trial, it may seem ncA im- 
probable. However, this is certain, that from the 
time of William, who, to gratify the court of Rome, 
and to shew his own political purposes, separated die 
courts, the procee<UngB of the ipiritual ones in Eng* 
land have been confcHined to die practice of those 
courts abroad, and to the canon law. The alteration, 
if indeed there was any, was sufficiently audiotised 
by the king and pope; and indeed as all the bi^oprics 
were filled by Normans, diey knew not how to pro- 
ceed in any other manner. By die time of John, the 
proceedings of diese courts, and their trials of causes 
without jury, had been universally fixed, and receiv* 
ed as a part of die lex terrm^ and as such, is confirov 
ed by the words of this statute. 

The next court the law of the land allows to pro- 
ceed to sentence without a jury is the Court of .^i»i- 
rahy^ and that for absolute necessity ; for as its juris- 
diction is not allowed as to any diing that happens 
within the body of a county, except in one particular 
instance, contracts fer sailors wages^ but extends on- 
ly to things done on sea, or at most to contracts made 
in foreign countries (though this last is denied by the 
lawyers of our days to belong to them) there is no 
jdace from whence a jury can come* For the jury 
of the county, where the cause of 4oit«ose^ai« the 
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ttitn, (nit li«K, it mroBt ia none. Bendet, t^ ift9t 
cxeeHtncy^tjf this mfthod of trial couiitBiii Ai^fiutt 
tiiejarjr, friMB th^ irtcinity, Imtc opportmities of 
kocminf MBMtfiing^dieMtittieaftkttcaaCf ud of 
Widg aequMAted Willi the dHnwttrs aid credit of the 
wttneeses, ndther of wMck cw be siqypoaed in dua 
eaee* In dds tourt the judge deterauiiet both mat* 
ter of law and fact. 

The same was the case of At Constable's and 
Marslial's Court, fo r me r ly of great power, but now 
next to antiquated. Its Jurisdiction was, £rst, mof « 
ihUtaw^ over the ,«6ldiers and attendants of dieeamp* 
Now die trial of offenders in this kind, by a jury, 
whether taken out of the army, or out of the county, 
if in the kingdom, would have effectually des* 
troyed that strict subordination, which is the soul of 
militaiy enterprises. Secondly, they had the trids of 
treasons and felonies done by the king^s subjects in 
foreign kingdoms. Here there could be no trial by 
jury, for the sam<^ reason as given already for the 
Court of Admiralty. The last part of tfieir jurisdic* 
tion was as to precedence, arms, and marks of dig- 
nity, which flowing immediately from the grace of the 
crown, the sole disposer and judge of them, were not 
aupposed to be in the cognisance of jurors, but prop- 
er to be determined by the king's judges, who had 
the keeping of the memorials of his grants in this 
kind« Besides, these honorary distinctions are not 
local, but universal through the realm ; so that there 
is no particular county from whence fl jury should 
comef. 

t 4 Institut. 



358 LECTURES ON THE 

Such are the reasons assigned why I diese two 
courts proceed fier kgem term, and not by juries ; 
but, to speak my own opinion truly, when I consider 
that their medibds ave formcxiiipon the4>roceeding$ 
of the civil law, I suspect a farther dissigm The 
.discovery a«d revival of thb l^w happened in the 
reiyi of our Staphem I have already had occasion 
to observe how greatly the princes, in- every part of 
Europe, were flattered by the tempting bait of unlim- 
ited power it set before them, and particularly the 
Kings, of England, who were the first .who set out in 
pursuit of this delusive object j-and that their being 
less successful than others was, very probably, owing 
to their beginning the career too early. When I con- 
sider then that these two courts, where trials by ju- 
ries prevail not, dealt in matters that were of the re- 
•^ort of the prerogative,, and that, in consequence, the 
modelling of them was left to the king ; when I see all 
the psirts of these models taken from the Imperial 
law ; when I reflect on the notoriously avowed and 
unjust preference the weakest of them gave to that 
against the common law, and the kind patronage the 
wisest and most moderate of them shewed to it, and 
its possessions, down to the reign of Charles the 
Second, I cannot help suspecting a deeper design. 
And, indeed, the common lawyers seemed to tajce the 
9larni, and decryed and despised every part of this 
Jaw, though most of it is founded on good reason, 
merely out of the apprehensions, that giving it. the 
least countenance, might, in time, open a door for the 
absolute authority of the prince, and the rapacious- 
ness of hiajltc or treasury, and thereby overturn the 
constitution* 
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^B^t\^te are other courts, besides those dready 
aamedt that proceed iqpon die .depositton of witnes- 
ses, sod iK)t by jury, I mean the courts of Equity ; 
which, in imitation of the civil and canon laws, oblige 
a party to answer upon oath to his adversary's 
charge. This practice, though not allowed by com* 
mon law, is foi^ided in very good reason* For, as 
the proper business of a eonrt of etfoxty b to detect 
i^u4 and surprize, these things beiqg done in pri** 
rate, and endeavored to be as mvch concealed as pos- 
sible,it is b^t reasonaUe that the plaintiff should have^ 
Bpw^r.to sift t^ coQsci^nce of his adversary, and to 
exaunine, not to a single point, as the iswes at com** 
mpn law are, but to many separate facts, from which, 
taken together, the fraud, if any, mav appear. Such 
matters, therefore, bseing of nice discussion, afcid' of a 
complicated nature, 9^t . not fit for the decision of a 
jury, and indeed w^uld ta^e up mcnie time than they 
could possibly en^loy in the. examination. The 
court, .therefore, gp upci^ deftofkions^ and judge both 
of the law and fact* Hpweyer, if a matter of fact, 
necessary < for the- ^cision of the cauae, appears on 
the depontion 4oi4>tlul Mtw if any matter sgiae which 
these courts have^naBow^r to .try, they dir^ei an is« 
sue, wherein ,the,poi«i^ is ti^d W' jury, in aowrt of 
coffH^f>i^ hi^ i s^ld thttflb ^es^ coiutf have the.adv^m^i 
t^^ge of both n^c^tbods of tri9d,^.w«ll <hat of the civile 
2». thsif^ used by thexommpn law ; • namaty the oath of 
^e,party,,anddepN^sitdon%frpmoniH by. 

jury fx:om,tji|e 0ther., j, . r . : ? . • 

.This methofl, hpwc;ver, of tn^ by depositioQ,.lma^ 
bee^ 4:it^ted to, ^- productive ,^ ^noroaous expanse 
andde^ysf a^d^cf^notbedeniedt tt^it, aaaffiurs 
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wrt now condbcted, there btoorBMieh vt$0mUf§^ 
obJMtMn. Yet to AbksM^HMsireNfd, tlM tf 
wnoniaers were mere csreful, aad wmdd set dowa 
nothing iMtt wheft if evidence, ^md were the fidhM of 
liiecovftytotutoffdelafv dwafs iOrtetty enCMreed, 
the duBiige sroiag from both these heads wo<dd be 
oonaidenbly h i st i i ed> To cut off iffl dek}«, moAt^ 
ndttto die prooecdiitgs to es wommuef a medlod as 
thafeof the coizits of eoAmoii law^ wocdd (consider^ 
iniptheaHilterethefara oottversaMaboiiftare ^Si* 
fncnt pr^oi^ and Foquire Ae aMst nmte examiiiatioa) 
intesad of preTaatiag finuds in noet insttaciet, bf it 
hfffcd ninapfr of trial, serve to defend and en- 
oMoraye theagu Ttm {wliey of die contmon kw was 
to ffodttc# tfaa ma9er in qaescion to a single fiiet^ 
wUehdi^ jwf aH^ with eaae and eooMmence^de- 
tatHuna Wkftin a covreniane tfane* And it nmae be 
ow^ that the faffpytrs and judges <^ latter dtjfsi hy 
ateitting tho trial of titha iaiindi hi p^rsettal ac. 
ijtona, hifa dsfktad gnich frMi die M^pU^ ofdte 
Inwy aa4 wnahtned theettfeHence of die ttM bf jury. 
The p fm m t m n itc^ of deiferttitltegthe tida tolaad 
jbf an sndan of tfetpass^ win aertt as m inataace^ 

Alidiw^satrespsas<i^naf ; ifhehitd ari^tten^ 
isftay ji € was no ifttfpasi s Ifhatutfnot^ ItwaadAN 
eawias* ]W6<r» <^*feid|ihi fliiy dtefHgiid u pottg t w e rtijr 
dWnNMt matNnm 6f fhet, beside nttttets of Isw, all 
;iiMdli ilitMlhej^ecAMland^ir^^^ Bdte^AetaM 
quesdmi.of trespajM can be deterfnlttei!^ itiireaay t6^ 
jsMtowlftattettgdMi (riri by juries may bentHr a{nm ; 
to m9^ vhfit^ M titts Vie ci'ayiurtatioti of the nMMt nm^ 
jMirt4j^oiiitaittustbee(^e^ t a Hitri SI tt cd»^ 
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•efueslfy, the aamkitftioB must often be ; to My 
Bodinigofdic dhttigcr of a jiiiy's erring when both 
bodjr end wiiid k wearied oot with Umg nttendnee^ 
and the aMention conse^endjr enfeebled* 

If it be mkpdr how came this deviation, which hat 
been attended with so many inconveniences f The 
* is the best, that it sprung from the ad* 
*• of practitioaers, and die litig^oosness of sniu 
ws* By the cotitMBon law, no man coold bring two 
actions of iIk saae natare for die same thing, f f I 
aas entitled to the possession et lands, I may bring 
asy rtfrk oftntry^ or an iwtlse, to recover it ; but if I 
am foiled, I cannot bring a second. So, if I am enti* 
ded to the propriety of the land, I may bring my writ 
cf ri|^t, and if I recover not therein, my rig^t is 
gone ibrever. The litigiousness of suitors, who had 
aaahid to gsAi ametfaodof trying the same tUng 
over and over ag»n, where diey miscarried, iiiiro«i 
dueed this method I am speakfa^ of* For evory 
new entry was a new trespaas, and could not be ssid 
to hare been tried befbfe ; diough whether It was a 
trespass or not, depends 4n what had been tried be* 
lore! ; and die avarice of praedtSoners, who de« 
rived {recent suits, enciMraged St. But when 
Mice it was allowed, notwi^tanding aH the crnn^ 
plaints of Coke aad his co^temponry judges, It 
becH^ uslVeMaDy ftflowed, and is now so cfstahi 
lislhcd,^ anii f^ ht||her aed^ns so muc^ out ^ 
ttte, dMt f quiBStfoa whethtrr there is a lawyer 
living who would be able, without a grekit deal of 
Mudy, to conduct a cause in one of those antiquated 
;real actions. The inconveniences of these frequent 
trials introduced, fojr ^e obviating them, a new prac* 
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ticci the api^yiag to the court of dumceiy, after tvo 
or more wtrdid^ consoiuuit to one another, for an in- 
junction to stop £irther proceedings at law; which, 
though a new, 'Was become a necessary curb, .'alker 
the common law-courts had allowed the former 
a»ethod« 

. Besides these courts already mentioned, Aere are 
many other judicatories, which, by particular acta* of 
parliament, have particular matters entrusted to 
their determination, wiAout the intervention of jvb* 
ries ^ as the several matters determinable summarily 
by one or more justices of the peace ; the aJEurs of 
the revenue by the commissi^neili ; and suits by civ« 
il bills for limited sums by judges of assize ; though 
in these last the presiding judge may, and ought, in 
matters of dtftcuky, to cidl a jury to his aasistanee i 
and it must be owned in this poor country the altera- 
ticm of the law in this .'last palticular^ has been attend- 
ed with very good consequences. The expediency 
of the two former changes, indeed, has been much 
diluted ; but that, being a question of /»fific«, not of 
law, I shall not enter into it» . • 

Thus much I have observed^ in a si^nuuy way, 
concerning the several npbethofis of trial, differing frcun 
Aatper paresy wfluch are authorised by these words 
of Ms^gna Chartayper UgemHrt^ 
, Ishallnextproceed, to the.|»^int of the ptrnmudl 
Uberhf ofihe/mbject >• bjiit<as k will be^^roper to idke 
aU thldt together, in o^e view^ I iihaU here conclude 
the piesenit {.^tauTfi* . -i . ^ 
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LECTURE XLL 



Continuation of the commentary oh Magna Chart a, 

iHAVING explained the import of the words per 
kgale judicium parium suorum^ vel per legem terra^ 
which refer to, and qualify all the preceding parts, 
it will be proper to menjdon those preceding articles, 
and to make some observations upon them. They 
t1ien consist of six different heads. The first re- 
lates tf) the personal liberty of the subject ; the sec- 
ond to the preservation of his landed property ; the 
third is intended to defend him from unjust outlaw* 
ry ; the fourth to prevent mijust bapishment ; the fifth 
prohibits all manner of destruction ; and the design 
of the sixth is to regulate criminal prosecutions at the 
suit of the ling. I shall briefly treat of all these par- 
ticulars in the order in which they stand. 

The first clause tending to secure personal liberty^ 
runs in these words ; Nultus liber homo capiatur vet 
imprisonetur. * Liber homoy as I before observed, here 
extends to all the subjects, and is not to be taken in its 
more restrained sense, of a freeholder. We see the 
words are not barely against wrongful imprisonment, 
but extend to arresting, or taking, miillus capiatur* 
This act extends not only to prevent private persons, 
particularly the great men, from arresting and impris- 
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ontng the subjects, but extends also to tliose txwn 
whom, onaccount of their extraordinary power, the 
greatest danger might be apprehended, I mean the 
ldng*s ministerial officers, his council, nay himself, 
acting in person. *^ No man,'' (says my lord Coke, 
commenting on this point^ ^* shall be taken, that is 
^ restrained of liberty by petition or suggestion to the 
^ king, or his council ; unless it be by indictment, or 
^ presentment of good and lawful men, where such 
'* deeds be done." For in that case it is/^f kgflk 
judicium parium ; though an indictment found, or a 
presentment made by a grand! jury, in one senae^ 
cannot properly be csHtd Judicium j as it is not conclu- 
sive ; but the fact must be after tried by a petty ju* 
ry ; yet for the purpose of restraining and securmg 
a person accused upon record, that he may be forth- 
coming on his trial, it is judicium parium. Oiher* 
wise the most flagrant oiFenders mig^t escape being 
tried and convicted f • 

In the fifteenth* chapter of Westminster the first, 
enacted in the third year of Edwardi the First, and or* 
dained tQ ascertain for \|irhat oiFences a man might be 
detained in prison, and to make effectual provision 
for the bailing out persons upon their giving security 
to abide a trial, those accused of the slighter offences, 
persons detained per maundement de roy by the cont- 
mand of the king, are mentioned as not bailable ; 
and this may seem to contradict the law I have now 
hud down. Yet, when rightly understood, it doth 
not. For as judge Gascoigne rightly said, the king 
hath committed all his power judicial to divers courts, 
some to one, some to another j and it is a rule in the 

t 2d Inst. p. 46. 
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conBtmetuHi of statutes, that when any judidai act is 
referred to the king, it is to be understood to be done 
in some court o^ justice, according to law. The 
command of the king, therefore, doth not mean the 
king's private will, but a legal command, issued in his 
name, by hb judges, to whom his judicial power is 
intrusted. Accordingly, Sir John Markham, chief 
justice, UM Edward the Fourth, that the king could 
not arrest any man for suspicion of treason, or felony, 
as any of his subjects might ; and he gave a most ej> 
cellent reason for it : Because, says he, if the king 
did wrong, the party could not have his action* In 
Ae sixteenth of Henry the Sixth, it was resolved by 
the whole court, Tl|at if the king command me to ar- 
rest a man, and I do arrest him, he shall have his ac« 
lion of false imprisonnn^t against me, although I did 
it in the kmg's presence. ' 

The maxim, then, is, that no man shall be taken and 
committed to prison, but hj jtuScium parhum^ velptr 
legem terrm^ that is, by due process of law. Now to 
understand tlu^, it is necessary to see in what cases a 
man may be taken before presentment of indictment 
by a jury ; and in the enquiry it is to be considered, 
that process of law, for this purpose, is two-fold, eiA- 
er by the king's writ, to bring him into a court of 
justice, to answer^ or by what is called a wartant in 
law. And tiiis is, agun, two»f old indeed by tiie auth* 
ority of a legal magistrate, as a Justice of Peace's 
mittimus J or tiiat which each private person is invest- 
ed with, and may exercise. 

First, then, for making a mittimus a good warrant, 
it is previously necessery,that there should be an in- 
formation on oatii, before a magistrate having lawful 
2 R 
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iuliiorily, Vbkt the pat^ haCfa committid aa offeAce ; 
or at leait of some positive fact^ dist carHes Wkh It t 
•Orong and violent presumptioii that he. faadh so done t 
Next, theiH the mktimm mifmt cQQtMH the ofeaoe in 
cettain, that it may appter tirhetlrtr the ofience charge 
ed n Slack an one^ justifies the takiilg ; "whether tt 
la bulafalet, <>r Mch Ks the law tequires the de4»ii^«k 
tn priaoft. A warraajt witltouit the xM^^ fwpreasedi 
h a void oiie« and imprisonment on tt ittegal^ and so 
it was adjudged iti Charfe* the First's ra^^ tlwui^ 
dote by iSbt setretaries of statt, bjr the king's nwdifAs* 
Cy, vidithe ndvtce of hb iclMttictl 3 dikrAy^ fjie Witfw 
ntnik must not only o6iMin a lawful cluse, hut hiwre; a 
kfgal oondvaion^ mdhiwi «(^ f keep wttilMhereJ 
iy bnv / not ulktil the pAity commifth^ dodi farther 
oider^ for diat wouU be to qmIiis the ma|^st«itt» wfasa 
is only nunistenal, judicial^ as to the pokit of ^ fib* 
ferty of th^ tal^eet^ from whence r^igj^ redound 
great Quaohief to the party on one hand, or to the 
IdngatKl puUk on ^ odier^ by lettiiig an offender 
escape. 

het ins see how far the law warrants a private per- 
aon tid take another and eommithtm^to prison. First^ 
thtin^ if a man is present when ayiother comnuts trea- 
aoxii felony, or notorious bueach of the peace, iie hath 
« light instandy to arreaft and commit him, lest he 
ahould escape.; if any affray be made, tcrtfae breach of 
tfie pence, any man present niay, during the condn- 
uance drth(e affray^ by a warrant in law, in order to 
prevent imminent mischief, restrain any of the of- 
fenders ; but if the affrs^ is over, so that due danger 
is' perfectly past, there is 'a ne^cessity of an informal 
•fon^nnd an lei^Hpess warranty -so, if one man wounds 
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•nodMT dapgMPolkilyt my jfermin may ftrreftt him, 
llM ht bf $9My kefif miU U be kaown whether thf 
yiffl^ iroiuidcd difitt im or not. Suspicion, alao^ 
viiom k it vtoleitf and aorong, ia* w ttumy €aaea» m 
990d ouiaa of iwinisQiiBiaau Suppoae t fdony donfl^ 
and the hue and cry of the counti^ is raised, to purv 
•lie and takfs the oSnidiir, any man may arreat anoth- 
er whom he Snda flying ; for what greater preaumi^ 
tiOA ef gttilt can there be, than for a person, intteajd 
Of joiniilg the hue and cry, as his duty prompts htm, 
to^ ibam it t His good character or his innocence, 
ho«r clear it may after appear, shall not avail him* 
ifia imprisonment is lavful* 

A<|other k^nl c^useof imprisoiitngii^KMi suspi- 
caon as, if » ti^eaaon or felony is certainly done : and 
though there i* no certain pvideiace against any per- 
MOM dike perpo^a^H*, if the puUic yeice and &me 
jij, that A ia gual^, it «^ lawful jor any man to arreat 
ftikd detmp him* Sg^ if a treason ot felony he done, 
.aiwi though^ there ^e no public fam^ any one that 
suspects another for the author of the fact mwy arHtt 
him* BtttleC him ^diat ISO doth, lake cire his icguse 
of an^ioon witthe aux^h as will bem- the tQ9t{ for 
ottorwiae he maybe ptmsfaaUe fior £slae impri«a«- 
ment* The IreqiMMMt Jteef ing oomfnoy with » ;notp. 
•riiaiiiis fthief, that $b, one that has been {Cpovkled, or . 
^i^^Iftwed, or proclaimed as 8U(^ was agoo4 ca»ae of 
im^osmcM. JLaady, a watribaaan aaHy mxeait ^a 
^ghMralker at unseaaonahle hours ky ihe icoovMii 
Iftir, haNViever peacerffaly he mi^t dcwiea^ Jumielf ; 
ibr atsollingttt imusiaal hoiirs araa a juaiticaiiae jof aua* 
pftdusaiofanilltnfceaC. WitkreafvwsttepenQnsanMt- 
edby private authority, I must obeervn« flhat the 
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bnr of England so abhors imprisiuimeai without t 
certain cause shewn, that if there is pot an infonna« 
tkm on oath sworn before a magistrate^and his commits 
nent thereon in a competent time, which is esteemed 
twenty-four liours, the person is no longer to b^ de* 
tainedt* 

Such is the law of England with respect to the 
personal liberty of the subject. Let us now see the 
the remedies the law provides for those that suflfer 
by its being infringed : Tlie writ of o£(^ 6P atia 1 
have already mentioned, and that it is long since out 
of use : The most usual way then to remedy diis, 
and to deliver the party, is the writ of habeaa corpusy 
in obedience to which, the person imprisoned is 
brought into court by the sheriff, who is the keeper 
of the prisoii, together with die cause of his caption 
and detenti(Mi, that the court may judge whether the 
first taking was lawful ; and if it was, whether the 
continuance of the imprisonment is such; and this 
is brought in the name of the party hipself im- 
prisoned* 

The next is the writ de homine repkgiando^ or re- 
plevying a man, that is, delivering him out upon se- 
curity, to answer what nuiy be objected against him. 
This is most commonly used when a person is not 
in the legal prison, but perhaps carried off by private 
violence, and secreted from his friends, and there'- 
f ore may be broi^ht by a near fnend having in- 
terest in 'the person's liber^, as by a father, or 
mother, for their child, or a husband for his wife. 
These are remedies for restoring a person unjustly 
deprived of liberty, to the enjoyment of that invalu^* 

ts Institut-p. 51. 55. 
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ble Ue^ftiiig* But very deficient would these reme* 
dies be, if there were no provisions made for the 
punishment of a person offending against his natural 
lig^t, nor any relief for the {»ers<Mi unjusdy ag- 
grieved. 

For the pc^nt of punishment, an indictment will 
lie at the king's suit, against the false imprisoner, 
grounded on this statute, for the vindication of the 
public justice of the nation ; and the party, if found 
gttihy, shall be punished by a fine and imprison* 
mcBt. For the relief of the person injured, he may 
have an action of fsdse imprisonment, wherein he 
shall recover damages ; or an action on die case 
grounded on this statute, wherein he shall have the 
eame remedy. For Coke observes on this statute, 
diat it is a general rule, where an act of parliament 
is made against any public mischief or grievance, 
tbare k either given expressly, or else irnpUed, by 
die law, an action to the party injured. 

Such is the ancient original law of Eng^d witii 
respect to liberty ; and so diilerei^ from Aajt of other 
nations of Europe, at least, as their laws we under* 
stood and practiced at present, where a man may be 
imprisoned without knowing his crime or accuser, or 
ha^g any means, except of humble petition, to be 
brmight to his trial. It is therefore no wonder that 
the people on the continent envy muclv the situation 
^ the subjects of tiiese islands, when they contem* 
^te their own. 

The next branch of the statute is Nuibu liber homo 
iBsseizetur de Ubero tenemento ^o^ vet Ubertatihm^ 
vel Uteris consuetudinibus suis. Here it may be 
tiiQugfatthe word Uber homo should be restrained to 
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ir«€l|9lderst because none others cmx be cUi^e^; 
but th« foUowiog words, Ubertatibus^ suid consugpudin^ 
ibusf laad by their import, to « more ^enlarged Wth 
struction^ and ukp in all the stibjects i $o that «fif^ 
9tizttur must not be taken in its limited pecujiw 
fVQsei but rather in g^ui^ral for ^eprivetur. l^irst, 
thWf no freeholder shcdl be disseised of his froehokft 
but by verdict of a juiy, or by ti^ law Qf the Imd, 
as upon default, do^ pleadipgb ^ t>^ipg 9Utlaw^ 
liwl^n^de to .pDev4^nt.;'wroQe^ entries, bygn^ 
as bad arte^t or pt^tended right to th^ lapd^ in ard#r 
^Q avoid br^afibes of Ae peace and Uoodat^ 
which oft^n^ ensMed th«reoii i but i% was u^t iolend^d 
la take awAy the tn^ry,9i» .pw$9P( who had a nt^ 
fo enter i^ten him by Ittw, for thsl the law could 
ntvtst jCouptirue a dt^^eisen^ whieb is a wn^mgfiil i^ 
veatifig iof the fredbcdd* 

To und^rstaltd this it is aiecesaaiy to ohwerve, 4lMt 
a man may havfi nght to (bhe lands, mi yet oo. rii^ 
10 enter Upon: them s «r he may hfn^e bo^ ^ mnI in 
ihehatcaaeitAs^nodiMeiaea,, . .If A disaenea B,h^ 
ahdl nevor, by his oim wresigM act, deprive Bof ^ 
right of .foanession i. bu* ha mv 1^^ hia/own autborii^ 
«nter at any ttm^^ dwi^g A'a Kfe^ pi^Ofiisd h« doth 
it. without breaeh ^f jthe peac^ But if A ia daad, 
now the iaods beiag tbr o«Fn by th« law Vkptm A^a bc»f , 
w)|p,ba4 BO haitfi iii the wmoi^ and wfi^is aaswem- 
bl^ to 4ieXord PaDamMMt for tb» ^arvi^a dua frvm 
the land, B has, by his own negligence, ijapoC etftering, 
orifheopM^Qot «aiier, 4:biims»gb div^ag A'a life, 
lost the dght of ^pssaaaioo ; it is transfeiv^ lo A^s 
)i^ir^ and B mu0t recover hia rigjb^ by a jsuit at law. 

To see what ia aMMt {^ Uifi^tatiHii^ U comprc- 
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hendeth, in the iirat place, the laws of the reidm, that 
wtiy rA$sn should freely enjoy such advantages atid 
privile^s as thtse taws give him. Secondly, it sig« 
ifiifles iheprivileges that some of the subjects, wheth- 
er single persons, or bodies corporate, have above 
dthers, by the lawfol grant of the king ; as the chat- 
telii of felons or outlaws, and the lands and privileges 
xit corporations. Hence any grant of the king, by let- 
ters patent to any person, which deprives another sub- 
ject of his natural right and free liberties, is against 
this branch of Magna Charta^ as are all monopolies, 
which Were so plentifully and so oppressively grant- 
ed in the reigns of Elizabeth and James the First, 
«ld here in Ireland, in that of Charles the First. 
We must, howiever, except such monopolies as are 
erected by act of parliament, or by the king^s patents, 
pursuing the directions of an act made for that pur- 
pose f. 

Lastly, Consuettidlnibus^tskes in and preserves those 
local customs in many parts of England, which, 
though they derogate from the common law, are yet 
colmtenanced a!hd acknowledged as part of the gene* 
ral system oflkvr. It also extends to any privileges 
which a subject claims by prescription, as wreck, waif, 
^tray, and the like ]:• i 

The next clause is, out utlagetur ; of which having 
spdken already, I shall pass on to the fourth, ^ut exuU 
etur. No man shaH be banished but of the realm, nA- 
^ptr legem terr4ic / ior Hxt judicium parium is' 6ut of 
this clause, there being no crime of which a man is 
ixMivicted, whose sentence ishanishmnit. The troM^ 

f^Inst.p4r. \ ' 

} 2 Inst. p. 47. ^ 
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partation now commonly u^ed for slighter fdonies it 
not like it ; for that is by the free consult of the 
criminal, who desires to commute a heavier punish- 
ment for a slighter. Now per legem terras a man may 
be exiled two ways, either by act of parliament, as 
some wicked minions of our former kings were, and 
particularly Richard the Second's corrupt judges, into 
Ireland ; or by a man's abjuring the realm when ac- 
cused p£ felony, that is swearing to depart out of the 
kingdom, never to return ; whidi latter is long since 
fallen into disuse. Coke s^ys, that the king cannot 
send any subject against his will to serve him out of 
the realm, and the reason is strong ; for if he could 
under pretence of service, he might tear him from his 
family and country, and transport him to the remot- 
est comer of the earth, there to remsdn during the 
whole of his life %. But what shall we say as to the 
military tenants, who by the very tenure of their grants 
were obliged to serve the king in his wars put of the 
realm I Certainly, whilst the feudal system retained 
its pristine vigor, and personal service was required, 
they were an exception to this rule ; but when the 
commutation of e^cuage was established, they were 
considered as under it. Indeed their general readi- 
ness to attend their king's service in person, gave no 
occasion for this question's ever being decided. The 
famous case on this point was in Edward the Third^s 
reign 9 that prince had made many grants to Sir Rich* 
ard Pembrige, some for servith imfiensoj others for 
servitio impeiukndo* The king commanded him to 
serve in Ireland, as his Lord-deputy, which he po- 
sitively refused to do, looking upon the appointment 
as no better than an exile ; and for this refusal the 
1 3 Institut. p. 17. 
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king seized all that had been granted to him pro «er- 
vitio impendendo ; and the question came on in court 
whether the seizure was lawful. The judges clearly 
held the refusal lawful, and therefore would not com- 
mit him to prison ; but as to the seizure, in conse- 
quence of the words /»ro servitio tmpendendo^ without 
specifying where, they thought it justified. But 
Coke says, ^^ it seemeth to me that the seizure waa 
** unlawful." For pro servitio impenso^ and imperi'^ 
dendoy must be intended of lawful service within the 
realm. The last time this act was violated was in the 
reign of the misguided James the First, in the case of 
the uinfortimate Sir Thomas Ovcrbury ; who for re- 
fusing to go ambassador to Muscovy, was by that 
prince sent to the Tower, in which place he was after- 
wards barbarously poisoned ; and for his murderthe 
favorite Somerset and his countess were both con- 
demned to die f • 
t 2 Inst. p. 48. 



2 I 



974 LECTURES ON THE 



LECTURE XLIL 



Continuation of the commentary on Magna Chatta. 

THE fifth branch of this statute is in very general 
terms ; it is, out aliquo modo destruatur. *^ Destfuc* 
tion?^ is a word of very general import. Coke, in the 
first place, explains it by saying, " no man shall be 
** forejudged of life or limb, or put to the torture or 
** death, without legal trial.^ But he shews after- 
wards, by his instances, that it is much more exten- 
sive : For ht observes, that " when ani/ thing fs pro- 
** hibited, every thing is prohibited which necessari- 
** ly leads to it.'* Every thing, therefore, openly and 
visibly tending to a man's destruction, eitner as to 
life, limb, or the capacity of sustaining life, is hereby 
directly forbid : So that, torture^ as it endangers life 
and limbs, and may prevent a man from earning his 
livelihood, is, on all these three accounts, unlawful, 
though common among all other nations of Europe, 
who have borrowed it from the old Roman law with 
respect to slaves ; a plain indication in what light the 
introducers of it looked on their subjects. It cannot 
be said that this hath never been violated in England 
in arbitrary times ; (as what nation is there, whose 
fundamental laws have not been, on occasion, violat- 
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eA ?) yet, in five hundred years, I do not believe the 
English history can afford ten instances^* 

For the, same reason, ^^ judging a man, either in a 
*^ civil or criminal cause, without calling him to an* 
*^ swer and make his defence," is agunst this provis* 
ion* So likewise is ^^ the not producing the witness 
*^ sea, that the party may have an opportunity to cross* 
♦* examine them," I believe, if they may be had. For, 
^n the case of death, or absence in a foreign country, 
that diey cannot be produced, there is an exception, 
for very necessity's sake ; and in that case, the ex* 
amination of such person, taken before a proper mag- 
istrate, is good evidence, though thereby the party los* 
es the cross-examination or information against the 
murderer. But whenever this happens, the jury 
should consider that the party has lost the benefit of 
the cross-examination, and have that in their contem* 
plation, when they are preparing to give their ver* 
diet. Directly contrary to this fundamental law, and 
to common justice, was the trial of Sir Walter 
Raleigh, conduaed by Coke, attorney-general, upon 
the depo^tions of people who might be brought face 
to face. For, notwithstanding the perfect knowl- 
edge of that great lawyer in the laws of England, he 
wa$ a most time-serving minister of the crown. The 
people of these nations are n>uch indebted to lum for 
his excellent writings on the law, and more for dem- 
onstrating the ancient right of the people of England 
tp the liberties they claimed : But, if we consider thiit 
he was then in disgrace at cQvrt^ I fear ihh panegyr* 
ic must be confined to his behavior while a judge, 
!«rhich was without reproach ; nor did he hesiti^te to 

* 2 Inst. p. 48. 
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forfeit the favor of the crown, by opposing encroach* 
ments on the law of England. 

As tending to destruction ; it is likewise unlawful 
to alherce or fine a man convicted of a crime, beyond 
what he has a possibility of paying ; for that would 
tend to perpetual imprisonment, and disabling him 
from maintaining himself and family. Neither is it 
lawful, though a man be indicted of treason or felony, 
for the king to grant, or even to promise, the forfeit 
ture of his lands br goods ; for this would be throw- 
ing a temptation in the way of others to suborn wit- 
nesses to his destruction. These I mention, only as 
particular instances, to open the import of this law ; 
but the words are aliquo modo destruatur^ taking in 
•* every thing that directly tends to destruction.".... 
And it must be observed that these words, aliquo mo^ 
4o^ are not in any other branch of this act. 

I come now to ^e last clause of this first part, nee 
mper eum ibimus^ nee super eum mittemuSj nisi per le* 
gale judicium parium suorum^ out per legem terra:.*.. 
I observed before, from the words here being in the 
first person, that they refer to the suit of the king ; 
and they relate not only, by the latter words, to a le- 
gal trial, as to matter and form, but also to a trial 
in a proper and legal court. The words nee super 
eum ibimus belong to the King's Bench, where the 
suits of the king, die placita coronas, are properly 
handled, and where the king is always supposed to 
be present. The words super eum mittemus refer to 
odier courts sitting for the same purposes, as Justice 
of goal-delivery, for instance, under the king's com- 
mission. But when those words are coupled with 
^ followin|^ ones, per legem tertrttj they carry a far^ 
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ther import j not only that the courts, trying the 
king's causes, should proceed according to. the law of 
the land, but that the courts themselves should be 
such as the lex terras authorizes ; that is, either the 
common law, from time immemorial, or acts of par- 
liament. So that the king hath no power, of his own 
authority, to form new criminal courts, as he may civil 
ones. In some cases, he appoints, indeed, the judges 
of the courts of common law, and issues commis- 
sions, and appoints the commissioners in criminal 
courts authorised by parliament ; but no farther doth 
his power extend- 
To this it may be objected, that the king may cre- 
ate a county palatine, and consequently new criminal 
courts ; but let this be considered : Counties, and 
dutchies, sush as we call palatine^ were, I may say, 
indeed of the essence of a feudal kingdom, as ours 
originally was ; that is, the king might dismember 
>a part of his kingdom from the immediate subjection 
to the crown, transfer a subordinate degree of the 
legal rights to a subject ; and when a county of that 
kind was created, without saying any more, all the 
courts, not new ones, but the same that were at com- 
mon law through the whole kingdom, followed as in- 
cidents ; in the same manner as by erecting a new 
county, not palatine, it had its county-court, and the 
sheriflF's toume. These are not erecting, properly 
speaking, new courts, so much as bringing the old 
ones home to the doors of the people of that distritt. 
As I observed at the beginning, this law naturally 
divides itself into two parts, the first ending at the 
words per legem terra* Having made such observa- 
tions as have occvu'red to me as necessary or mate- 
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rial for the understanding thereof, I now proceed to 
the latter part of this statute, which runs in these 
words: NuUivendcmns^ nvlli negabimusy ^xut defert* 
miu justitiamj vel rectum. Some have imagined 
that, hy these words, in the cUsjunctive, are meant 
common law and equity ; but courts of equity, and 
proceedings in cases of equity in those courts, were 
not known in times so early ; and the legal signifi^ca* 
tion oi rectum in old statutes, and law-books, is either 
the rig^t that a man hath to a thing, or the law of the 
land, the means of attaining the possession and en* 
joyment of that right ; and in that sense it is here to 
be taken ; as Coke says, justkcy is the end, rectum 
the means, namely, due process of law ; neither of 
which is to be sold, denied, or delayed to the subject* 
In order to understand this, it will be necessary tQ» 
point out some of the mischiefs that were before this 
act, which is the surest way to expound the meaning 
ofanylaw^. 

For this purpose it is to be remembered, that, in 
the Saxon times, almost all suits, except between grai»» 
dees, were expedited in tihe county-courts. I have 
observed before, that the Conqueror and his succes* 
sors discouraged these, and encouraged suits in the 
Jtula Hcgisy or king's courts ; and that the subjects 
were fond of suing there ; but still it was a matter of 
^vor, where the cause properly belonged to the coun- 
try jurisdicdons, and could not be demanded as a 
right. As a matter of favor, it might be denied by 
the king, or his chanceUor, who was the issuer of the 
priffoial writs., unless a sum of money wss paid, such 
IIS diey demanded* This, was selling justice. Or, If 

* % Instituu p. 55. 56. 
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die person to be sued was a fitvorite of the kiqg, or 
^hitcelkMr, the writ might be denied ; this was deny^ 
f ft; justice. Of, if it was granted, as the proceedings 
were esCgratia^ the party might, ad libitum^ be delay^- 
ed hy the judges, or the cause might be stopped by 
erder of the king, and this was the deferring of justice, 
ineant by tins act, which was intended for the giving 
«¥try sutije^ 4 rig^t, in all cases, and against all per** 
Mns, to have justice administered to him in the king's 
courts. The chancellor now is hereby obliged in- 
stantly to issue aS ori^nal writs, and the judges <tf 
<fike several courts, where causes depend, to issue the 
firopcr judicial ones without fee or reward. This, 
however, is^ not so to be understood, as to prohibit the 
moderate and accustomed fees, which, from time im- 
AieiAoriiA, have been paid to the olKcer, for his trouble 
ttt mttking tbem out, or to the judge, for putting the 
seal ; for tfiesr are a part of their livelihood, but on- 
ly thod; arbitrary sums which were before taken, and 
iwhich the state properly caBs the aeUing of justice. 
So likewise the judges are obliged, in every cmise be^ 
fore them, to proceed with expedition, and to suffer 
tio dela3rs, but such as ithe law allows, and requires, 
for giving each party an opportunity of defence, and 
of laying his cause fully before the court. 

However, notwithstanding this act, the evil was oU 
ten repeated, and many suits stopped by the com- 
mand of -die king, and others, as appears by foursev* 
tieA acts of parliament, made to enforce and es{>lain 
this one, the substance of which acts is summed up 
by Coke in these words : That " by no means com- 
*^ mon right, or common law, should be disturbed 
^ or delayed j no, though it be by comma&d, and an« 
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•* der the great seal, or privy seal, order, writ, lettetSf 
^* message, or commandment whatsoever, either from 
^^ the king, or any other ; and that the justices shall 
^^ proceed, as if no such writs,*letters, order, message, 
** or odier commandment, were come to them.'^ 
However, this is not to be understood so strictly, but 
that the king may stop his own civil suit that he hath 
instituted for his own benefit, as a capias for a fine, 
httSL\x&t quisque juri suo renunciare potest ; and this 
stoppage, in truth, is for the benefit of the subject. 
It is otherwise in criminal accusations, unless he can 
shew good cause to the court to put it off. For 
every man accused has a right to be brought to his 
trial *. 

Neither are legal protections within the prohibi-* 
tion of this law ; these were^ granted, to stop suits 
against any man that was personally employed in the 
service of the king, and were founded on this pre- 
sumption, that such service was for ^e public benefit, 
to which all private regards must give way* But 
then these protections, must be legal ones, such, and 
none other, as are found in the Register, the ancient* 
est book of the law, and not ones newly devised, and 
for new-fangled causes. These protections, however, 
were greatly abused in the sequel ; favorites, and 
their dependants, frequently obtjuning them, to 
hinder others of their just rights, under pretence of 
serving the king ; where in truth, there was no such 
thing* It is therefore recorded, highly to the honor 
of Elizabeth, that she first discontinued the granting 
them ; and her laudable example has been followed 
by all her successors. I shall, therefore, not dwell 

♦ 2 Institut.p. 56. 
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upon them, it being sufficient to have mentioned that 
such things there are, or at least were in our law. 

I hope the prolixity with which I have treated of 
this chapter of Magna Charta^ the care I have taken 
to open the true meaning and force of every word in 
it, and the many tacit exceptions each part of it is 
subject to, will be excused,when it is considered, that 
it not only contains great variety of matter, but is the 
most important, and of more general consequence and 
concern, than any other law of the land. It is the 
guardian of the life, the liberty, the limbs, the liveli« 
hood, the possessions, and to the right to justice of 
every individual, and therefore it concerns every man 
to know it and fully to understand it. 

The thirtieth chapter is in favor of commerce and 
merchant strangers. Certain it is, ^at, in ancient 
times, the kings of Europe, and their military sub- 
jects, looked on merchandize as a dishonorable pro- 
fession ; as did the Romans also, in the military ages 
of that republic. By the old laws of England, no 
merchants alien were to frequent England, except at 
the four great fairs ; and then were permitted to stay 
but forty days at a time, that is, an hundred and 
sixty days in the whole year. But now this act has 
altered the former li^, and is very favorable to per- 
sons engaged in coWmerce, who before were lit^ 
tie better than at sufferance. It commands that all 
merchants, namely, merchant strangers, whose sov- 
ereign is in amity with the King, unless publicly 
prohibited, that is, says Coke, by Parliament, which 
is true, as the law has since stood, (but before, I con- 
ceive the king himself had the power to prohibit) 
shall have safe and sure conduct in seven things. 

2 J. 
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First, to dcpnt <mt of Englaad widvwt licence, «i 
tfieir win vo4 pleasure. Secondly, to come into 
Kngland in the saihe manner* ThinKf , to eantimie 
in England without limit of time. Poarthly, to gey 
and trarel through any part of England at their plea» 
sure, by land or water. Fif^ly, free Kberty to buy 
and sen. Sixthly, without any manner of erif, ttolfe 
or taxes ; but only, Seventhly, by the oM and ri|^ 
ta\ customs, that is, by such dudes as wete of oM 
time accustomed to be paid, and are dierefbre odled 
Customs. By this law the king Is prohibited from 
laying any new taxes on the imports or exports of 
merchant strangers. And as now they gained a 
general licence tp continue in the realm, from hence 
arose that privilege of merchant strangers to take 
leases for years,, of bouses for their dwelling, and 
warehouses for their goods, whilst they continued in 
England ; for, regularly, all acquisitions of aliens, in 
lands or tenements, belong to the kingf* 

The second branch of this act is a very equitable 
one. It concerns merchant enemies, or rather such 
merchant strangers as came in friends, and after, 
wards became enemies, by a war's breaking out be- 
tween the sovereigns while they are in England. It 
provides that, on a war's so breaking out, the persons 
and effects of such merchants should be seized and 
safely kept till it should be known how the English 
merchants had been treated in the enemy ^s country ; 
and that, if they were well treated, these should be so 
too. This regulation, howe\'er, is not put in use ;, 
because, by the treaties made between the sovereigns 

t 2 Institut. p. sr. et seq. Barrington on the statutes, p- 
23. 25. 
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of Europe, it is stipulated, that, on the breaking out 
of war, the merchants in each others country should 
have a certain number of days to withdraw themselves 
and their effects. But if a merchant enemy comes in* 
to the country after war declared, he is to be treat- 
ed as an enemy ; to which, by the old law, now anti- 
quated, there was a very humane exception, that of 
persons driven into England by stress of weathen 
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LECTURE XLIIf. 



Continuation oftht commentary on Magmi Charta. 

AS I have dwelt oa the tventyrninth chapter of 
Magna Charta so long, and treated of it and every 
part of U so minutely, I shall, in this lecture, dispatch 
the remaining part diereof with more expedition. Inr 
deed, pf the thirty-first I would have said no more, 
than merely tp obserye, that it related to the military 
tenures now abolished, were it not proper to remark, 
ihat it was made to enforce the old feudal law, then 
the law of , England, with respect to landed estates, 
and to restrain John's successors froni the violences 
he had introduced in favor of the royal prerogsAive^ 
to the detriment of the immunities and privileges of 
the subjects. It has been already observed in thesj^ 
lectures, that by the feudal law, especially as estab- 
lished by the Conqueror in England, the king was ve- 
ry amply provided for with a ^ded estate, to sup? 
port his dignity and expenses, which was at that time 
looked on all over Europe as unalienable, except dur- 
ing the life of thp king in being \ and that the rest of 
the land was to be the property of the free subject^ 
pf the really, subject to the services imposed, and 
the other consciquences of his seignory as feudal lord. 

One of these consequences was the escheat on the 
failure of heirs, either by there being nonefor by the 
blqpd being corrupt by tl^e commission of felony, 
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which in law amounted to the same thing ; as no son 
ancle, nephew, or cousin, could by law claim as heir 
by descent to a person attainted. For the legal foloo^ 
the title to the inheritance, (ailed in him the last p^ 
sessor, by his breach of fealty ; and every belt lineal 
or collateral by the law of England being obliged to 
claim aslieir to the person last seized, must be exclud- 
ed, when the legal blood inheritable failed in the 
last possessor. 

In consequence of these escheats, which often hap- 
pened in those times, both by corruption of blood, 
and failure of heirs inheritable, (for, as I have observ- 
ed before, the granting /h/i/a antiqua ut nova was in- 
troduced only by Henry the Second, the father of 
John, and were not at this time become universal, as 
they since have been) John introduced this new max- 
im, that when an earldom or barony fell to the crown 
by escheat, he held it in the right of his crown, as it 
was originally derived from thence ; and consequent- 
ly that the tenants of the former lord, being now, in- 
stead of intermediate^ become immediate tenants of 
the crown, held of him m capite, as it was called; 
that is, that he, by this escheat, obtained privileges 
over the tenants of the former lord, which he, the for- 
mer lord, never had, or could have, but which he 
claimed as king, in jure corona* These privileges 
were many in nuriiber ; but it will be sufficient to 
mention only two of them, to shfew into how much 
worse a state the tenants of these escheated lordships 
were thrown, by beiiig considered as tenants in capittm 

Fir«t,.then, the king Had from his tenants, mca/>/>f 
who came intb possession of their lands at full age^ 
instead of reliefs to which subject lords were intitlcd. 
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and which was only one foiuth of the value of iCbts 
lunds, his primeir seizin^ which was the whole yeacf% 
value. Another grievance was with respect to the 
^rdship of military tenants under age. As to the 
tenants^ n capites the king Ifad, by his prerogative, a 
right not only to the wardship of the person of his 
minor tenant, and of the lands he held of him in ca^ 
ite^ but also of all other lands held by knight»*service 
of any other person. For as to socage lands, they 
were to be in the hands of the next of kin, to whom 
the inheritance could not descend, who, at the in* 
fant's full age was to be accountable for the the prof- 
its ; and under the pretence of such tenants, iq>«a 
the superior lord's escheat, becoming tenants in cap^ 
ite^ John claimed and exacted the privilege, to the det-> 
riment of th^ other lords. These and other mis* 
chiefs, for others there were, as I observed before, 
and some of them are mentioned in this statute, are 
remedied by the general provision wbiph restored the 
feudal law, diat the king should hold all such es- 
cheated lordships in the same right they were befoir& 
held, and have no other privilege, but what the lord 
by whose escheat they fell to him had : Im a word, 
that he -should hold them as lord of that lordship^ not 
as king f. 

The thirty-second chapter relates to the aliena^n 
of lands, and gives a qualified power of that kindt 
By the feudal law, as it w^a mtifoduced at tbe^ Coo^ 
quest, no lord could alien bis seigpory without the 
tenants consent, so neither could the tenant his tenai>> 
cy, widlout approbation of the lord. These strict rules 
were first broken into, ia those superstitious times 

t % laatititt. p. ^, 
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in fiivor of efauf chmen ; afterwards in Richard the 
Pirsl^ tintc, to raise money for the holy war. Not 
but the subjects, by their insisting on Edward the 
Confessor's laws, of which free alienation was a part, 
seemed to be fond of it. However, the kings, in all 
their grants of the old English laws, were careftil to 
preserve the feudal system, in guarding against the 
alietkatiott of the military tenures. Coke, in comment* 
ing on lliis statute, in order to the better understand- 
ing thereof, makes three observations relative to what 
w^ tfie eommott law before this statute ; in the laa( 
ef wlitch I apprehend he is mistaken, as the law then 
^iood ; and that what he asserts dierein to have been 
Iftm^ did not become so (though often in practice) tiH 
Irftef the^ statute piia etnptorei terrarnm^ in Edwatd. 

th^ fest's reign. 

His firat observatson i» that the tenant might have 

nslRle a feoAnent of dis whole, or a part of his tenaa* 
ey, toi hold afhimseff'f and no doubt but he mig^ 
Tins waa the usual case of subinfudation^ by which 
ihe l6rd was in no sort prejudiced ; for his seignory 
vcsiatneA entire^ and he might distrain in any part for 
kit wllok service ; and in such case, if the under ten^ 
ant Was a g gifi e vcd, he was to have his remedy against 
his immediate landlord the mesne^ (or middle pei> 
wm) as he is called iti our law. 

The BcScond observation is, that the tenmt could 
not sdien in fee apart of the tenancy, to hold, not of 
khnsdf, biit of the lord, than which nothing could be 
■ftore veaamiable ; for it would have been against 
dKse dSd ndcs ako, for a tenant to bring in another^ 
aa imnuBdiate vassal to ^ lord, without his the lord'^t 
content* The tenant would by that means diiiiieftiA 
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ber the deigaory, which he received entire, and so 
deprive the lord of his right of distraining in the 
whole, and confine him merely to that part remaining 
in his own hands, as original tenant. For as to the 
part of the alienee^ he could not distrain , that for his 
service, there having been no feudal contract between 
them. Such alienation, therefore, unless when the 
lord accepted the alienee as a tenant, was a breach of 
fealty, and against the old feudal principles, and con- 
sequently unlawful in England. 

The third observation Coke makes on this statute, 
18, that by the common law the tenant nught have 
made a feoffment of the whole tenancy, to be holden 
of the lord. For, says he, that was no prejudice at 
all to the lord^. But though this certainlyprevailed 
as common law, long before either Coke or Littleton 
wrote, I cannot help thinking, both because it was 
contrary to the old feudal law, and also from the 
^rords of the statute quia emptores terrarumj that it 
was first introduced by that act of parliament, the 
words of which are de camera iiceat unicuique libera 
hamini terras suasj seu tenementa sua velpartem^ in^ 
de vendere* Here the alienating the whole is declar- 
ed iErom henceforth lawful ; which words had been 
nugatory, if this had been common law before. 

The chapter of Magna Charta of which we are 
speaking, was, then, the first positive law that allow- 
ed the free alienation of lands. It, in one sense, en* 
larged, whilst in another it expressly restrained, the 
power of idle tenant ; whereas, before he might aliien 
the whole, or part of his tenancy in fee, but subject to 
the distress of the lord. Now, by this statute, he 
• 2 Inst p. 65* 67. 
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was confined to an alienation only for so much, that^ 
out of what remained, the lord might have sufficient 
distress for his entire service, and the part conveyed 
was in the alienee's hands, free from any future dis«* 
tress by the lord, or service due to him, fealty only* 
excepted. But it not being specified, how much of 
the land was a sufficiency, though the half, or what 
was the half in value, was in common estimation, re* 
puted such, the tenants, imder this pretence, would 
alien more j which gave occasion to many disputes 
and suits, and the propensity to general alienations 
continuing, the law called quia emptores tertarum^ al- 
ready mentioned, was at length made, which gave a 
general licence to alien the whole, or a part at pleas- 
ure, to hold of the superior lord ; and this put an end, 
in the law of England, to subinfudation of fee sim- 
ples^ For, since the passing that law, if a man in- 
feoffs another of the whole or part of his land, there 
is no tenure between the feo£Fer and feoffee, but the 
feoffee holds of the feoffcr's lord. But as to lower 
estates, as fee tsdl estates for life, years, or at will, 
subinfudation remains ; becausjs the whole estate is 
not out of the donor, or lessor, but a reversion re- 
mains in him ; wherefore the tenure, in such case, is 
of the donor or lessor. 

By the statute of Magna Charta^ in case of aliena- 
tion of part, to hold of the lord, the residue remain- 
ing in the original tenant's hands, was to answer th^ 
services, and the alienee held of the lord, by fealty on- 
. \y. But now by the second chapter of the foremen- 
tioned statute, the services were to be apportioned, 
that is, divided in proportion to the value of the 
lands. If half of the lands, not in extent^ but yaiuey 

2 K 
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was aliened, the alienee paid half : if one third, the 
like quantity. I have observed before, on this statute 
of quia emptores, that the king, not being named, was 
not bound by it, For his tenant in capite to alien 
without licence was a forfeiture, until, in the reign of 
Edward the Third, a fine for alienating was substitut- 
ed in the place of the forfeiture, which fine continued 
until the restoration, when it was abolished. 

The thirty-third chapter provides, that the patrons, 
that is, the heirs of the founders of abbeys, who, by 
title under the king's letters patent, or by tenure, or 
ancient possession, were entitled to the custody of 
temporalities, during the vacancy of the abbey, should 
, enjoy them free from molestation of any person, or 
of the king, under the pretence of the prerogative*. 

The thirty-fourth chapter is relative to Appeals of 
murder, brought by private persons. When a man 
is murdered, not only the king, who is injured by the 
loss of a subject, may prosecute the offender, but al- 
so the party principally injured, that is, the widow of 
the deceased, if he had one ; for she, as having one 
person with him, stands entitled to this remedy in 
the first place ; but if he left no widow, his heir at 
law might pursue it. It follows, therefore, that a fe** 
male heir might, by the common law, have brought 
an appeal of murder, as the daughter, or the sister, 
if their had been neither children or brother. But 
this statute alters the common law, and takes away 
the appeal, in such case, from every woman, except 
the widow ; so that, at this day, if a man be murder- 
ed, leaving no widoWi and his next heir be a fenoale, 
no appeal of murder can be brought* But thta dis- 

* 2 Inst, p. 68. Barrington, p. 2$. 
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ability is personal to women ; for though a daughter 
or sister, living, can bring no appeal, though heir, yet, 
if they be dead before the murder, leaving a son who 
is heir, he may bring it*% 

I shall now make a few observations on the right of 
the widow's bringing such appeal. First, then, the 
man slain must be vir suusy as the statute expresses 
it. If, therefore, they had been divorced, the mar- 
riage being dissolved, she could not have an appeal. 
It was otherwise, if they had been only separated a 
mencid &sP thoro ; for then he still continued her hus* 
band. He ceases likewise to be vir suus, if she cea- 
ses' to be his wjfe or widow. Therefore, by her mar- 
rying again, her appeal is gone, even though the se- 
cond husband should die within the year, the time 
limited for bringing it* This is carried so far, that 
though she brings an appeal while a widow, yet if she 
marries while it is depending, it shall abate for ever. 
So if she has obtained judgment of death against the 
appellee^ if she marries before execution, she can never 
have execution against him. In one point the heir 
is less favored in appeals than the widow ; for if 
the person murdered had been attainted of high trea- 
son, or felony, so that his blood was corrupted, the 
heir could not h^ve it ; for the civil relation between 
them was extinguished, by the ancestor's civil death : 
but the relation of husband and wife depends on the 
law of God, who has declared the bond indissoluble ; 
therefore no law of man can make him cease to be 
vir suuSy and, in such case, she shall have an appeal. 

The thirty-fifth chapter treats of the county- 
courtsf 'y but having already, in a former lecture, mcn- 

*2 Inst. p. 68. 69. 

t Ibid. p. 69. 74. 



292 LECTURES ON THE 

tioned what appeared to me sufficient on that subject, 
I shall proceed to the next viz. the first law made to 
prevent alienations in mortmain. Lands given to a 
corporation, whether spiritual or lay, are said to faU 
into mortmain^ that is, into a dead hand, an hand use- 
less and unprofitable to the lord of the fee, from whom 
he could never receive the fruits. There could be no 
escheat, either for want of heirs^ or felony, because 
the body never died, nor was capable of committing 
felony. For the same reason of its never dying, there 
could be no wardship, or relief ; neither could there 
be marriage. But besides the loss to the lords, the 
public also suffered ; for the military service the lands 
were subject to, were often withdrawn, or at l^ast 
very insufficiently performed. 

These alienations, without the consent of the su-> 
perior lord, were directly against the feudal polity ; 
yet such was the power of the clergy, who were the 
principal gainers thereby in those ages, and so great 
their influence, that they were not only tolerated, but 
universally practised through all Europe ; for the 
founding of a monastery was the usual atonement for 
the most atrocious crimes. In England, particular- 
ly, from the accession of the Conqueror to th^t of 
John, containing one hundred and thirty-four years, 
there were no less than an hundred apd four monas- 
teries founded, many of them very richly endowed, 
besides particular benefactions made to them and the 
old ones. No wonder, then, it was foimd necessary, 
by laws, to put a stop to the growing wealth of the 
church ; but the reign of John, a vassal to the Pope, 
was not a time to eacpcct a remedy. Accordingly, 
(his act goe3 no farther than Ito remedy a cpUusiyo 
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practice, by which a vassal, to defraud his lord of the 
fruits of his seignory, made over his lands to a con* 
vent, and took it back to hold from them ; and to 
that end, the statute declares the land, in such case, 
forfeited to the lord. 

I shall say no more on this point, nor of the many 
cimning practices churchmen, in after times, put in 
use by the advice of the most learned lawyers they 
could procure, in order to creep out of this, and eve* 
ry other statute made to restrain them, and for em* 
ploying which. Coke says, they were much to be com* 
mended. But he has forgot to tell us whether he 
thought those great lawyers deserved commendation, 
for finding means to elude the most beneficial laws of 
the lan^. It will be enough here to say, that, from 
these devices, arose in time, the wide-spreading doc* 
trine of uses and trusts^ which have pver»run our 
whole law, and that the judicial powers of courts of 
equity have grown with them t» 

The next chapter was made to restrain the intole* 
rable exactions of escuage which John had intro* 
duced, and forbids the assessing it, in any other man* 
ner than was used in the time of Henry the Second, 
his father, that is, as I observed under that reign, 
very moderately ; so that every man had his option 
whether he would serve in person, or pay itj. 

Next comes the thirty-eighth which is the conchi«* 
sion. First, it saves to the subjects all other rights 
and privileges before had, though not mentioned 
herein. Coke observes, that there is no saving for 

1 2 Inst. p. 74. 75. Harrington, p. 27. 

\ Ibid. p. 76. See also 1 Inst. lib. 2. cap. Eseuage. B«r 
ringtonp. 38. 31. 
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the perogattve of the king^ or his heirs ; for that 
would have rendered all illusory* Secondly, it or* 
dains that the king and his heirs should observe it. 
Thirdly, that all the subjects should. Fourthly, it re- 
cites, that, in consideration hereof, the king received 
from the subjects a grant of the fifteenth of their 
moveables. For Magna Charta is not merely a de- 
claration of the old laws, but alters them in many in* 
stances ; for which favorable alterations the subjects 
made this grant, and thereby became purchasers of 
them. Fifthly, it prohibits the king, and his heirs, 
from doing any thing whereby these liberties might 
be infringed or weakened ; and declares all such do- 
ings null and void. Lastly, comes the alteration of 
twelve bishops, and nineteen abbots, and thirty-one 
earls and barons^. 
•2. Inst. p. 76. 78. 



THE END. 
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extraordinary 
Chapters, their origin 
Charles I. his claim of ship-money 

his conduct to the Earl of Bristol 
raises money by Knights fines 
Charles II. purchases the right of prisage ot wines 

abolishes the feudal system i. 
Charles the Bald 
Charlemagne 
Charters 
Church benefices stiled improper feuds 

lands not secured by living evidence 
secured by brevia testata 
revenue of, how anciently distributed 
Churchmen. See Clergy 
Circuits established by Henry II. 
Citizens of London, anciently stiled Barons 
their original state 
anciently no part of the body politic 

ii. 42 
admitted to vote along with the knights 
of the shires ii. 43 

Civil law - - - i. 74, 76, 301 

attempted to be introduced by the Prinpes of Eu- 
rope - - i. 316 
and by the Pope - i. 317 
became blended with the feudal iM, 
destructive of freedom - ibid. 
opposed by the English parliament iMd. 





. ii. 97 




ii. 173 




ibid. 




ii. 19lf 


ii 


. 97, 171 


ii. 


176, 190 


ii. 


359, 263 
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i. 304 




ii. 13 




ii. 40 


v^ines 


\ i. 163 


155, 


249,272 




i. 221 


i. 


171, 183 


ii 


. 44, 140 




i. 155 




i. 144 




i. 145 


ted 


i. 171 


ii. 


160, 165 




ii. 10 




ii. 41 
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ox)enly countenanced by Richard II. i.* 318 

obligations of a ft-eeman to his patron thereby ii. 86 
Claudian - - - i. 124 

Clergy, their wealth and importance i. 134 

their practice of redeeming slaves i. 135 

divested of their possessions by Martel i. 136 

supported by the voluntary contributions of the peo- 
ple . - i, 169 
their temporalities how derived i. ITl 
feudal tenants to the bishop of their precinct i. 173 
rendered serviceable to the views of that Pope i. 176 
87XUL AK, depressed under the Norman Kings i. 1 86 
the only lawyers in the reign of William II. i. 187 

ii. 130 
banished the temporal courts - i. 1 87 

celibacy of the - -? ii. 143 

the only people that could read and write ii. 130 
DIGNIFIED, their share in the legislation ii. 123 
in France, make one distinct state ii. 30 

Clothairll. - . , i. 216 

Clovis ^ - i 98,127,131,134 

Coats of arms - -< ii. 37 

became hereditary - ii. 154 

Coiffof a Sergeant at law, conjecture about its origin ii. 13 1 
Cojudge - - ^ i. 194 

Coke, Lord i. 80, 161, 200, ii. 14, 25, 51, 78, 104, 172 
224, 239, 244, 248, 261, 264, 269, 272, 274, 
275, 278,281,287,293 
Collation to a living - - i. 174 

Colleges - - - i. J^o 

Commons, house of - - ii. 36, 193 

its present constitution compared with 
the feudal principles ii. 44 

its advance in privilege and povrors ii. 48 
whether most inclined to popular or oli- 
garchical influence ii. 48, 50 
Common Pleas, court of ^ ii. 168, 183, 189 



INDEX, 303 

Cammentariea t)n the Laws, how miiitipUedby the Ro- 
mans at th^ time of Justinian - i. 63 
Commoner, his right of excepting against the Sheriff's re- 
turn of a Jury - - ii. 33 
CoramePGe, its effect in multiplying laws i. 60 
foreign * - i. 27/ 
regarded by Magna Charta ii. 381 
€<Miiifti«ne Concilium, further the designs of William the 



Conqueror 


ii. 119 


Cconttussioners of Customs 


ii. 190 


Excise 


ibid. 


' Appeals 


ibidi, 


Cottftpanions of the King or Prince 


i* 100 


€k>n6titutions of Clarendon - ii. 


32, 132, 202 


fJdutimier of Normandy 


ii. 126 


Convttoation of the Clergy 


ii. 134 


G<3brad, Emperor 


i. 90 


4Con«taWe, ffigh, of England 


i. 162 


Constfficrtine Porphyrogenitus 


i. 88, 121 


Cottivivs Regis, a title on whom conferred 


i. 132 


Copyhold tenanta - - 


ii. 83 


Comnus 


i. 168 


Cork, kingdom of - - 


ii. 29 


Covassals. See Pares curia 


ii. 9 


Councils general 


i. 176 


Coimts, their origin and employments 


i. 133 


obtain grants of estates for life 


i. 440, ii. 9 


Counts. See Earldoms * 




County court - i. 206, ii 


i, 94, 95, 164 


Counties, their origin . - 


i. 132 


Palatine 


ii. 37 


Court of Wards - - - I 


248, ii. 190 



record, tlie King's, its cognizance of covenants to 

alienate - - i. 271 

merchant ... i. 3g2 

of the constable - - L 317 
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3ir 


ii. 94, 


ni 


ii 


. 95 


ii. 95, 


127 


ii. 


127 


i. 72 


tledu. 


.132 


iL 


257 


ii. 


127 




zHd. 


i 


94 


L 


189 


ii 


. 26 


L 


116 


ii. 


101 
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Court of adminhy 
Toum 

Sherills. See Sheriff 
of tlie hundred 
Lcct 
Baron 
Coon of \Vestminster-H«U 

Ecclesiastical and temporal, their righto settled ii..ld2 
Martial 

of Record, what are such 
DOC of Record, what are such 
Craig 
Cranmer 
Creation money 
Crimes pubtic^ what among the Franks 

how punished - _ 

Cross, sign of it used in the first written instruments i. 145 
Curia Regis, judges in that court - iL 96 

how appcunted by William the Conqueror 

ii. 125 
the foundation of the Lords judicature m par- 
liament - ii. 97 
their pleadings entered in the Norman lan- 
guage 
divided into four courts 
Customs paid on mercluindise 

LOCAL ; origin d sereral 
• D 
DANEGELT 
Decretals of the Pope 
DeedpoU 
Demesnes 
Demurrer, what 
Derby, Earl of 

Descents by feudal law, to whom 
kwof 



ii. 


126 


ii. 


167 


i. 


306 


ii. 


517 


it 


146 


ii. 


197 


i. 


200 


i. 


130 


ii. 


175 


41 


. IS 


i. 


250 


i. 


259 



INDEX. aof 

DiooNcs, how 8ii>dmded into {Mirbhea L 170 

Disptiiking power, a prerogative claimed by the fituarts 

1. 334 

distinct from a power of pardoning iM. 

opposed hj the early lawyers ii. 185 

Disttts^what - • LU2, 301, 302 

introduced instead of actual fiDrCdkare i. 197 

' severity of English Lords in levying it restrained 

i. 203 

how and where to be levied - i. 304 

i^estiictions in levying it - ibid. 

Onelling, the practice whence derived i. 1 13 

Dukes . . * ii. 9 

Dyer's reports - - - I. 115 

E 

EARLDOMS of England, quantum of Knights^ fees as- 
signed thereto - - i. 392 
how Aidently held - ii. 34 
wherein differing from Barons iHd. 
when created - ibid, 
Earis - - * ii. 9 
their authority restricted in the county court ii. 25 
Palatine - - ii. 10 
the first cl^ated * ii. 24 
Ecclesiastical Courts - - ii. 127 
how separated from thetemporal ii. Ip2 
their right of recognizance of suits 
for benefices annulled by the 
temporal courts ii. 133 
screen their members from the rigor of 
the law - ii. 134,300 
their power of excommun|clktion 

ii. 253 
Cdgar King, severity of the law enacted by him for pay- 
ment of tithes - » i. 186 
3 M 
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Edgar King, division of the Sheriff's and Bishopi's court in 
his reign - - ii. 94 

Edmundsburf, meeting of the Barcms there ii. 222 

Edward I. his dispute concerning grand sergeanty grants 

L 15$ 
gives in parliament a new confirmation of Mag» 
naCharta - i. 160 

renounces the taking of talliage ibid. 

his action against the Bishop of Exeter respect- 
ing homage - i. 224 
motives for his conduct - i. 231 
the Confessor, his laws - i. 315 
Egypt, ancient method of studying the laws there i. 67 
tithes first introduced there - i. 180 
Elegit, writ of - - i. 281 
Elizabeth Queen, causes her proclamaticxn to carry the 
force of laws - i. 322 
why submitted to by the people idid. 
her false policy in encouraging monopo- 
lies in trade - i. 323 
discontinued the granting of protecdons 

ii. 280 

Emma Queen - - i. 115 

Enfranchisement, express - - ii. 75 

implied - ii. 76 

England, how divided by the Saxons - ii. 9 1 

divided into circuits by Henry II. ii. 164 

Escheat - ' - i. 198,257 

of the King - - ii. 165,284 

Eacuage - - i. 197 ii. 153* 

Esquires, their rank . - - ii. 38 

Estates, allodial - i. 132, 133, 139, 209, 264 ii. 104 

of CONTINUANCE - ' L 141 

TAIL . - - i. 199, 231,288' 

S BENEFICIARY • 1. 221 



INDEX. ' 30r 

Estates tkudal> not liable to the debts of the feudatory 

. i. 266 
Ethelwolf, establishes tithes by law in England i. 185 

Evidence, the kind admissible among the Franks be- 
fore the use of letters - - i. 144 
Exchequer, court of - - ii. 171, 186, 189 
ordinary - - ii. 190 
extraordinary - -- ibid, 
chamber - - ii. 193 
Extent - - i. 280 
Eyre on circuit, omissions of places in first and second 

ii. 16*5 
F 
FEALTY, the oath of i. 145 

its obligations - i. 146 

why not required of the Lords i. 1 5 1 
Fee simple - - i. 200 

tail - - - i. 199, 231 

Females, their dowry among the Franks i. 108 

the part they bore in the State - ibid, 

excluded from descent by the feudal law i. 351 
under what limitations adioitted. iHd, ' 
Feud, whence adopted into common language - i. - 326 
Feudal law. See Law 

Feuds improper - ^ - i. 155, kc. 

advowsons - - i. 168 

tithes - - c i« 180 

FEMININE - " i. 261 

Feudum de cavena - - i. 166 

camera - - i. 165 

soldats - - i. 167 

habitationis ** - ibid, 

guardix - - i. 168 

gastaldis - - ibid. 

mercedia - - ibid: 
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Fiefr • . . i, 87, 109» iU 

feminine - - i* 292 

Fine levied on entailed laufe * i. 9fli 

Fines honorary * - L tlO 

established aa a fruit of tenure * i. 226 

abolished at the restoration - i. 227 

fi>r licence to plead in the King's ocmrt ii. 98 ^ 

First fruits and tenths - - i. 17r 

FfetioBsof lav ? r r U, 173, 188 

Fiah weires - - r fi. 241 

Fleta • t - M. 2S8 

Forest lawsy whence derived - - i. Ill 

Fonnedon) vrit of three kinds r i. 288 

Foftescue • - i* 316 

Frankpledge - - ii. 94 

Franks n , • - i. 62 to 137 

Fracmen, among the Germans, the nature of the aUe- 

giaace required from then^ to their Princes 
FMealms * r 

FttinivBll) Winiam r 

6 
GALL AW AV, cwMj palatine of 
fUicolgne} Judga 
Gavel-kind . - - 



inces i. 101 


& 30 


i. 161 


ii. 28 


U. 2^4 


i. 251 ii. 105 


L 89, 131, 217 


ii 36 


U. 37 



Gentry, ^o so caUed 

their peculiar privileges 
cause of tiieir military dispoution siMding ii. 38 
Gcntifishonio, itsancient and modem acoeptaidQA i. 139 
6coffi7 of Monmouth » • ^ i. 89 

CpcrmanSf their mediods of deciding disputes hy single 

combat * ? - i. 113 

Murder not punished wit|i death aiaong them 

i. 116 
<teni^y> its <ionditioil at the dme of Oe Franks L 10^ 



INDEX. 309 

Germany^ its ancient constitution nearly reaembling 

that of England i. 105 

Gilbert Jadge, his opinion concerning the division of 

courts - - - ii* 1T9 

GlanviUe - I 214, 244, Sfl, 316 ii. 154, 310 

Glebe-land, how obtained by the clergy i. 172 

Gold and silver, their use unknown to the Franks i. 107 
Goths - - i. 62, 120, 121, 125 

Grand asuze, for what purpose invented i. 1 IS 

Grandsons - - L212, 256, 257 



Grants, the first feudal ones 


i. 130 


temporary 


i. l» 


beneficiary 


I 139 


roR LIFE, how obtained 


i. 140 


improper 


i. 155 


to women 


1.163 


of things not corporeal 


i> 164 


to indefinite generations 


i. 217 



to indefinite generations, laws tending to estab- 

lishthem • . L 22| , 

of William the Conqueror to his fi)lIowers i. 29 1 
of Knight^s foes - i. %9% 

Gregory, Pope, demands homage and Peter^s pence 

from William the Conqueror • ii. 131 

Gratian - * ii. 197 

Ouardianship. See Wardship 

H 

HAEEAS Corpus - - ii. 169, 2M 

Hale, Sir Matthew ^ i. 77 it 46, 161 

Heptarchy - • ii. lOi 

Heriots - ' ii. 104, 109 

Hearth*money • » L 2149 

HeirintaU * « i.287 

Heirs' of landed inheritance - i. 252 

Kengist m ^ i. 315 
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Henrj I. his charter in favor of the Saxcm laws iL 140 
subdues Nonnandf - ii. 144 

II. pa3nnent in kind commuted into money i. 157 
his quarrel with Pope Alexander II. ii. 198 
his wholesome regulations ii. 149, 150 

III. introduces a dispensing power into England 

i. 324 u. 231 

consequences of his neglecting to summon the 

Barones majores - ii. 13 

his illegal patent opposed by Roger de Thurke- 

by . - i. 324 

his oppressions - ii. 231 

VI. his mistaken omduct with regard to Ireland 

ii. 55 
VIII. his danger upon throwing off the Pope's su- 
premacy - - 1. 189 
suppresses the monasteries - ibid, 
meets a court of ward - i. 248 
clitains firom the parliament a sanction for his 
proclamations to bear the force of laws i. 32 1 
Hereford,. Earl ofy his dispute with Edwardl. i. 159 
Homage - - i. 146 
when instituted, and how performed i. 223 
fealty - - i. 225 
warranty, a consequence of homage i. 228 
auncestrel, the import of this term ibid. 
duties arising from homage to lord and vassid 

i. 225 
Uonorias . . i. 122 

Hugh Capet - . i. 91, 253 

Hunns - - i. 120, 121 

I...J 
JAMES I. his arbitrary claims - i. 3Sk) 

mistaken policy in encreasing monopolies 

i. 324 
institutes a new title of honor ii. 41 



INDEX. 3ti 

Independence of the King, the idea thereof entertained bf 

the early Franks - - i. 101 

Inhabitants of Europe, their propensity to the making of 

new laws - - i. 6d 

iMioeent III. - - - ii» 216 

Inns of Court, wherefore founded - i.. 65 

their ancient usefulness - iMd, 

their present state - i. 66 

Interdict laid <m England by Innocent III. ii. 3^0 

Investiture proper - - i. 141 

improper - - i. 143 

its nature fixes the line •f duty i. 155 

John, King, mutual hatred between him and his nobles 

i- 214 
his arbitrary government i. 278 ii. 243 

claims a right of taxation - i. 311 

omits summoning some of the Barones ma- 

jores - ii. 15 

deprives the earis of the thirds of the county 

profits ii. 26 

supplants his nephew Arthur ii. 3 1 1 

JFomandes - - i. 110 

Ireland, peerages there recovery by petitifxi ii, 20 

erected into palatinates ii. 28 

form of tiial of noblemen in that kingdom ii. 32 

the statutes of Edward II. abolished ii. 40 

state of legislation there . ^ ii. 53, 56 

influence of Poyning^s law on its government ii. 56 

Issue joined • - ii. 158 

Judges itinerant - - ii. 160 

their jurisdiction - ii. 164 

of assize - - ii. 268 

judgement, in what instances obtained without the 

intervention of juries - ii 245 

Juries, ttial by - - ii. 100 

their original power - ii. 94 



d» INDEX. 

Juries judges of law and fact - fi. 1S8> 349 

Joalicey method of administering it among the Salk Franks 

I. LIO 

Justices of Nisi Prius - ii. 96> 166 

enant • - a 96 

of assize - * li. 96 

of oyer and terminer * ii. 166 

of gaol delivery • * ii. 96 

of Quarter Sessions - iL 96» 362 

in Ejrre - - ii. 160 

Justiciuy of England - iL 97, 166 

discontiniied by Edward L ii. 173 

K 

KILDARE, county palatbe of - ii. 29 

King's Bench, court of ^ ii. 168 

its power in taking bail iL 169 

suits cogniMi)le tbereip ii. 168 

169, 175 

its peculiar dbtine^iaiis ii. 177, 186 

I SB 

King Mrer dies, origin of that maiim i. 256 

Kings elective among the Fraiycs k 97, 99 

there power * - i. 127, 128 

Norman, the arras borne l^ them ii. 37 

Kings of England, their power anciently limited i. 159 

their right of service from their vassals 

md. 

possessed of dcmatives i» 175 

their ecclesiastical jurisdiction I. 177 
their title to supreme ordinary, wheoce 
, derived - i. 148 

their power by the feudal law i. 30 1 
esKecutive branch of government belongs 
to them - i. 303 

their revenue - i. 304 

thar supplies tw fi»reign wars i. 305 



lUngS Qf ]Bi>glaiid| their authoritf 4 whence ^riv^ L 308 
thieir pyodunatio&syhow fiu>le^ i. 330 
Iheir dUpeiMing power t 334 

their demesnes unalienable & 12 

their prerogative of smuwoning the les- 
ser Barons tQ parliament H. 13 
their tight of raiaiag peers to a higher 
rank - ii. 23 

their power of settUag precedency ibid. 
not one of the three e^tytesi but the head 
of all - ii. 30 

their right of s^poixitmg peers to try an 
accused nobleiqan - ii. 33 

ancient concern in making laws ii. 5 1 
their presentinfiuencc ia frammg laws 

ii. 53 
their aty te when speaking of themselves 

ii 11^ 

have no pow^r to create new criminal 

courts •> ' ii. 327 

Kingsale* Lord - - ii- 21 

Knights, origin of that dignity - L \0T 

their advantagi»s over the Xfittin^ with regard to 

feudal payments * - i. 313 

service - - i. 242 

whenabdished - i. 273 

fees - - ii. 13 

their privileges by iirrit oi election to parliament 

ii. U 
their rank * - ii, 37 

their ancient dignity - ii. 38 

Baknerbt - - ii. 39 



LAITY, when excluded from the election of the clergy 

i. 169 

2 N 
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Lands, their property how &r alienable among the Jews i. 6t 

interest of Lord and vassal therein i. 15^ 

Saxons, by what tenures they held their landa ii. 104 

Langton, Legate - - - ii. 221 

Lateran, council of - - i. 185 

Lawing - - ii. 138 

Laws feudal, the foundation of the law of things i. 77 

the foundation of the English constitution i. 78 

method of teaching them - i. 82 

their origin and progress - iM. 

succeed the Roman imperial law i. 84 

various opinions on their orig^ - ibid. 

not derived from Roman laws and customs 

i. 87 
first reduced into writing by the Lombards 

i. 90 

their tendency to cherish the national liberties 

of mankind - - i. 96 

in Enoxano, permit no Lord to be challenged 

by the suitors - i. 194 

allow a power of appeal to the King's court 

iSid. 
their doctiine of remainder - i. 195 

respecting warranty - i. 228 

w^uxlship - i. 233, 234 

their obligations on minors - i. 246 

Laws POSITIVE, or general customs, always to be found in 
communities however barbarous - i. 57 

Laws positive, a knowledge of them a means of procuring 
respect and influence - i. 58 

of things and persons, which to be first treat- 
ed on - - i. 77 
few and intelligible m small societies i. 59 
when necessarily numerous and extensive 

ibid. 
inconveniences attending their multiplicity 

i.6f 



INDEX. ^5 

Ltvfl positiTc, of what kind in Rome at different periods 

L 62 
their g^reat increase in Europe since the 14th 
century - - i. 63 

of Normandy, respecting the marriage of females in 
wardship - - i. 242 

of England, advantages attending a knowledge of 
them - - i. 68 

what required by them in transferring 
possessions - i. 164 

its maxim respecting the devising of 
lands by will - i. 265 

Laws of England, how enacted - ii. 50 

their ancient method of passing ii. 51 
their tendency to promote liberty ii. 75 
alterations introduced in them by Hen- 
ry II. - - ii. 151 
Lawyers - - - -i. 60 
Laymen, how &r exercising ecclesiastical disci^iiie L 137 
tithes granted to them in fee - i. 184 
by what means possessed of lands ^sfcharged of 
tithes - - i. 188 
Legates of Rome - •> L 176 
Leinster, county palatine of - - ii. 29 
Letters Patent for creating of Peers - ii. 14 
when took place - ii. 18 
grants by them, how forfeited ii. 20, 2 1 
anciently called Charts Regb - ii. 173 
repealable by the Lord Chancellor ii. 174 
Lex Tenw, what - - - ' ii. 247 
Licenses to marry - - i. 244 
Libertyofthe subject, how advanced - ii. 185 
how ascertained' - ii. 214 
Lyttletcm i. 78, 79, 145, 163, 223^ 234, ii. 61, 67 
Livery and seisen - - i. 142, 143 
Locke, Mr. ^ ■ - . i. 75 



LongchMip) Afdil^Bhoi) of Cttmei^mrf ^ ii. 9l\ 
Lords feudal) their power over minors respecting marriage 

i. 243 

respect paid by them to the person of their 

^i»g - * i. 303 

their power over their villeins ii. 60, 75 

of pftriiament in EAgkmd) their ronit «r il 9 

created by writ, or letters patent ii. 14 

privilege to their eldest sons ii. 17 

their titles extinct on surrender ii. 20 

th^ quality as noblemen ii. 9 

Lords of parliament spiritual - - . ii. 30 

lay, their form of trial - H^ S3 

Lonftiarda • r - i. 62 

Lupus, Hugh - - i. 61 ii. 27 

Lycurgus * - i. 61 

M 

MAitKH AM Sir John r u. 265 

Maud - - . il. 141, 144 

Magna Chflfftalpedies the quantum to be paid in relief 

i. 214 u. 154 
misconstrued in the right of Lords to the 
disposal of miUDrhduti in marriage i.^44 
restrains dMaBeiMitiioa of li^da i. 273 

its designs >- ^ i. 279 

abollsfaes the right of ttdKage i. 279, 302, 308 
nHnmona to {AfUamdM Mtkd thereby 

ii. 13 
its regulations of lines in Hkxi lang'a 4X>urt 

- ii. M 

abolishes liie timiMyviil «f Ae oMMs ^ jus- 
tice «- - ii. 184 
^emnrntintary theneon ii. 22910 lbe«i]d 
Mmm h6w distributed by William the i^bacfmeof^kas 
followers r - L 391 
Marrjages . • - i. 247 



INDEX. Sir 

Mtt^1iiI)Eti), ofEnglsmd ♦ - i. 161 

Maritime court. See Admiralty 

Maston, council of I. 183 

Master of the Rolls ii. 1«3 

Mastery in Chancerir - - • ii. ISO 

^mpo^rered to frame new writs ft. 1 « I 

Maatim of Law - - ii. 17^, ftis 

Measures and wdghts ^ ^ fi. SHI 

Mea0th, county palatine of . ^ ii. 28 

Merbfaant stranger y^ - i. 306 ii. 281 

denizen « * i. 306 

enemies t- - • ii. SS2 

Military system (Old) its influence on law i. 62 

power, d^ger of its subverting the cML and legal 

authorities - i. 193 

benefices, their rise among the Saxons M. 1 14 

teiiunei^, their Service tightened by Henry II. Si. 132 

abolished by <^harles II. i. 273 

courts > V • 'il. S^ 

Minwheirs male, when tteemed of age' - j. 233 

in chivahy, when deemed tyf age h !|35 

in socage, when deemed t»f age i. "240 

female, in chivalry, when deemed <yf age i. "fSS 

their marriages, how contfoled by their 

Lords ^ r 5 4. 540 

■ ' whdh released from wmrdship L 246 

Mittjjnus, essentials to render it legal *• ' • lik> 96$ 

Modus, payment of tithes by a •* i. 181 

Monarchy of France - - i, IdT,!^ 

of England, its nature ascertained by iht IbK^ 

!tf#s - i. 80 

how changed, by restates becoming 

hereditary - i. 301 

Mk>n|isteries,the firmest support of papal power L r|^aa4 

tithes impix4>erly applied to tl^ir ^se L 1 85 



318 INDEX. 

MoMntrriw raised on the suppression of the secular cler- 
gy - - i. 188 
MoDcyyits present decreased value ^ i. 157 
Mom^olies - - i, 323 
Montcsquiea - i. 58, 98, 102, 112, 135, 313 
Moses - 1.61,67 
Mowbray, Lord - iL 17 
Murder, why not punished with death among the ancient 



Germans 


i. 116 


how punished by the Saxons 


ILlOl 


N 




NEIF - - B 


. 64, 72 


Nisi Prius, Jusdcesof 


iLd6 


Norfolk, Earl <^, his dispute with Edward I. 


i. 159 


Northern nations become fonxiidable to the Roman £m« 


pire 


i. 119 


Notorieties of a fact, how regarded in feudal grants 

O 
OATH of fealty, from whence to be traced 


1. 144 


L 101 


taken by the Sazons 


ii. ill 


Oficers of Courts, where to be sued 


u. 191 


Offidnabrevium 


ii. 176 


01eion,lawsof 


ii. 212 


Oligarchy introduced into England 
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